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FOREWORD

Thi s panphlet is provided as an informational docunent for
the resident engineer to assist in the organizati on and operation
of the typical resident engineer office. This docunent is issued
in various sections to provide a |living reference docunent in
| oosel eaf format, so that particular sections can be revised and
updated at nore frequent intervals than in the past. In this
format, the Resident Engi neer Managenent Cui de can be easily
suppl enented with Division/D strict inplenenting procedures with
direct reference to the applicable sections of this panphlet.

Any inquiries concerning the RE Managenent Gui de shoul d be
addressed to HQUSACE, ATTN. CEMP-CP, Construction Division,
Pol i cy Branch, Washington, D.C. 20314-1000.
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SECTION 1
| NTRODUCTI ON

1-1. Purpose.

The purpose of this panphlet is to provide resident
engineers with information that will assist themin adm nistering
construction contracts. This panphlet is offered strictly as a
gui de; Appendices B and C are provided as sanples. This panphl et
supersedes the Cctober 1973 issue of the Resident Engineer
Managenent Qui de, but does not supersede any regul ations or
contract requirenents, or abridge command authority or
responsi bility.

1-2. Applicability.

Thi s panphl et applies to resident and area offices with
either imted or full delegated authority to adm nister
construction contracts. In addition, it applies to project or
field offices with [imted or no authority to act for the
Contracting Oficer. These guidelines are provided as assi stance
in carrying out the admnistrative responsibilities of
construction work and are recommended tor use by division and
di strict agencies in developing nore particular |ocal regul ations
dealing with resident office functions.

1-3. Regulatory Publications. The regulations which govern the
Fb{ s of Engi neers procurenment of construction by contract are as
ol | ows:

a. Federal Acquisition Regulation (FAR). The FAR is the
primary regul ation for use by all federal executive agencies in
their acquisition of supplies and services with appropriated
funds. The FAR sKstenwhas been devel oped in accordance with the
requirenents of the Ofice of Federal Procurenent Policy
Act of 1974; as anended by Public Law 96-83. The FAR is issued
by the Adm nistrator for Federal Procurenent Policy.

b. Federal Acquisition Grcular (FAC). The FAC suppl enents
the FAR and is approved by the Adm nistrator for Federal
Procurenent Policy.

1-1
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c. Departnent of Defense FAR Suppl enent (DFARS). The DFARS
i s issued by the undersecretary of Defense for Research and
Engi neering. The DFARS establishes uniform DOD policies and
procedures, inplenmenting and suppl enenting the FAR

d. Defense Acquisition Circular (DAC). The DAC suppl enents
DFARS ?nd is approved by the Defense Acquisition Regulatory
Counci | .

e. Arned Services Procurenent Requl ation Manual No. 1 (ASPM
No. 1). The Arned Services Procurenent Regul ati on Manual for
Contract Pricing is published as a training and instructional
guide and is non-directive in nature.

f. Army Federal Acquisition Reqgulation Supplenment (AFARS).
| ssued by direction of the Secretary of the Arny pursuant to FAR
Subpart 1.3. The AFARS suppl enents and inpl enents the DFARS and
FAR.

g. Engineer Federal Acquisition Requlation Suppl enent
(EFARS). EFARS is issued by the Corps of Engineers to inplenent
FAR, DFARS, AFARS, and establish uniformpolicies for contracting
and adm ni stration of Corps contracts.

1-4. Construction Bulletins (CB)

The Construction Bulletin (CB) is a neans by whi ch HQUSACE
can provide current guidance to the FOA's in a tinely manner.
The CB does not replace any current regulations, but is a
mechani smto enhance headquarters abilit% to provide responsive
current guidance to the field. Each CB has an APPLI CABILITY |ine
(DI RECTI VE, GUI DANCE, or | NFORMATION), and is sent hardcopy.
CB' s are nunbered sequentially within the Cal endar Year (e.g. 89-
1), and expires automatically on 31 Dec, two years in the future
(e.g. 31 Decenber 1991). CB's do NOT replace ER s, EC s or EP' s.
They are used to i nprove HQUSACE S responsi veness to current FOA
i ssues and problenms. An original CB should be nmaintained on file
inall divisions, districts, and field offices. Copies for
internal use can be made as necessary. |f the guidance shoul d be
"Il ocked in stone,” it wll be included in an appropriate ER If
the guidance is no | onger necessary or appropriate, it wll be
allowed to expire

1-2
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1-5. Definition of Terns.

a. Contracting Oficer. The Contracting O ficer has
authority to enter into, admnister, or termnate contracts and
make rel ated contract determ nations and findings. The COis
responsi bl e for ensuring performance of all necessary actions for
effective contracting, ensuring conpliance with the terns of the
contract, and safeguarding the interests of the United States in
its contractual relationships.

b. Adm nistrative Contracting Oficer (ACO. The ACO
(formerly referred to as Resident Contracting Oficer) is an
i ndi vi dual authorized by the Contracting Oficer to admnister a
contract and execute nodifications to that contract. The ACO s
authorities to nodify the contract and obligate the Governnent
are limted to those defined in their certificate of appointnent,
as indicated in EFARS 1.602-1(100).

c. Contracting Oficer's Representative (COR). The CORis a
desi gnat ed aut hori zed representative of the Contracting O ficer
with authority to take all actions in connection with the
adm nistration of the contract with the exception of obligating
t he paynent of noney by the Governnent or authorizing a change in
contract performance or conpletion tine. The COR s specific
authorities and limtations are limted to those defined in their
| etter of appointnment as required by AFARS 42. 90.

d. Chief of construction or construction operations
division. At the district level, this termapplies to the
i ndi vidual who is responsible to the district conmander for the
efficient organization, function, and execution of the mlitary
and civil construction programin the field and for the staff
suFervision of the field organization. The incunbent provides
policy guidance and resources to area and resident engi neers.

e. Area engineer. The area engineer is responsible for the
supervi sion and adm nistration of all construction contracts
| ocated wthin a set geographical area. The area engi neer
manages t hese Projects directly, or by delegating responsibility
to resident offices or project offices under his jurisdiction.
The area office is an elenent of the district. The area
engi neer provides the staff supervision of the field organi zation
in their area of control, as well as supporting nmanagenent
functions del egated by the D strict.

1-3
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f. Resident engineer (RE). The resident engineer is the
manager of the field office responsible to the area engi neer and
the District for the on-site admnistration and direction of one
or nore construction contracts. Area engi neer or project engineer
may be synonynous terns used under certain field conditions.

"Resi dent engineer"” as used in this panphlet is intended

to represent all of these individuals regardless of their title.
The resident engi neer may or may not have Adm nistrative
Contracting Oficer (ACO or Contracting Oficer Representative
(COR) authority. On contractual nmatters, resident engineers
report directly to area engineers, district commanders, or deputy
di strict commanders.

g. Using service or Using agency. The using service (e.g.
Air Force, Arny, Navy, Departnent of Energy) is any agency which
occupies and ultimtely accepts responsibility for the facility
cgpstructed under the adm nistration of the area or resident
of fice.

1-6. Resident Engi neer Responsibilities.

It is inportant to recogni ze that establishing a good
wor ki ng relationship with our design and construction industry
partners pays back many mutual benefits. The expertise,
dedi cation, and professionalismthat each party brings to the
project team provides the basis for achieving our ultimate goal
of providing our custoners as qualitK product on tine. The
results which can be expected through good partnership are
enhanced productivity, better quality, a safer job, fewer clains,
reduced cost growth, and speedi er construction.

The typical duties of a resident engineer include
responsibility for the foll ow ng:

a. Managenent of the resident office and on-site supervision
and adm nistration of construction at an installation or project.

b. May or may not have del egated ACO authority.

~ €. Enforce conpliance with all contracts assigned to the
resident office within del egated authority.

d. Understand procurenent regul ations (FAR system
e. Monitor contractor quality control (CQC) activities and

take appropriate action with the contractor to assure conpliance
with the quality control clauses of the contract.

1- 4
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PreFare and inplenment a quality assurance (QA) plan to
assure conpliance with contract plans and specifications in
accordance with regul ations.

g. Supervise project progress and tinely conpletion.

h. Ensure that all materials and equi pment installed by the
contractor neet the contract requirenents.

i . Manage project funds.

] . Manage within approved S &nd; | funding limts.

k. Safeguard the interests of the Governnent.

| . Recommend inprovenents in work which will result in tota
quallty managenment and |ife cycle savings, deriving the
recommendati ons from professional engineering experience and
know edge of construction procedures, nethods, and nmaterials.

m Monitor and naintain safety standards, as required by EM
385-1-1, Safety and Health Requi renents Manual, on all work under
t he resident engi neers supervision.

n. Maintain and support an awareness of public relations and
the public imge of the U S. Arny Corps of Engi neers (USACE)

0. Negotiate and issue nodifications within the nonetary
limts stipulated in the authorization as the ACO

~ p. Process contractor paynent estimtes promptly, after
verifying their accuracy.

g. Assure accountability and security of all resident office
property.

r. Manage a cost effective and efficient resident office.

'S. Conply with DA and the local installation security
requirenents.

t. Manage and supervise the resident office and its
personnel anticipating personnel needs as required.

u. Increase skills and capabilities of assigned personnel
t hrough appropriate training.

1-5
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1-7. Responsibilities with Respect to Designs.

a. Biddability, constructibility, operability review. The
resi dent engineer reviews all plans and specifications during the
design period and prior to formal advertising. Coments are
forwarded t hrough proper channels to the designer for
consi deration and I ncorporation in the design, if applicable. The
resident engineer is furnished feedback on the disposition of
comments. A list of reviewitens are in paragraph 6-2b of this
panphl et. ER 415-1-11, Biddability, Constructibility and
Qperability, is the governing regul ation.

b. Design data. The resident engi neer should request a copy
of the design analysis or the engi neering considerations for each
contract under resident office supervision. The resident
engi neer or his staff should review each project with the
desi gner either during or after the BCO review to make sure that
al |l unique aspects of the project and/or site of work are known
to the designer. A site visit to the project site prior to
advertising is highly recoomended. It is helpful to have the
design representative discuss the project with nenbers of the
resident office staff.

c. Repetitive deficiencies. Information on repetitive
deficiencies for the type of construction being performed may be
obtained fromthe district or fromthe Construction Eval uation
Retrieval System (CERS). CERS will provide feedback on project
experiences collected during Headquarters, HQUSACE ( CEMP-CE)
desi gn-construction evaluation teamvisits to project sites and
from post conpletion and warranty inspections of facilities.

d. Differing site conditions. |If a review of the
contractor's correspondence and a review of field conditions
i ndi cate that changed conditions exist, the resident engi neer
shoul d notify the district and prepare a statenent of facts and
recommendati ons on the situation.

e. Design inprovenent. The resident engi neer should not
hesitate to notify the district of conditions which seemto nerit
review. ENG Form 3078, Design or Project Deficiency Report and
Recommendati ons, is reconmended for design inprovenent
suggesti ons.
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f. Architect-Engi neer Performance Eval uation. The resident
engi neer conpletes ENG Form 1421-R(Test), Sep 89 Perfornmance
Eval uation (Architect-Engi neer) upon conpletion of construction.
This is the resident engineers opportunity to evaluate the
ef fecti veness of the design and provide feedback to the district
and to other Corps offices on the capability, responsiveness,
accuracy, and design quality provided by a particular A-E.

1-8. Organi zati on.

a. Conmmand channel. The established command channel for
contractual matters is fromthe Conmander, HQUSACE, to the
di vi sion commander, to the district conmander/contracting
officer, to the areal/resident engineer. For other than
contractual matters, resident engineers usually report to the
Chi ef of Construction Division. The resident engineer is
responsible for all activities of the resident office.

b. Resident office organization. The custonmary organ-
i zational elenments in the resident or area office are office
engi neering, contract admnistration, and quality assurance. The
organi zation reflects project requirenents and resources. The
resi dent engineer continually reviews the organizations effici-
ency and makes recommendations to the Chief of Construction, if
changes are necessary

1-9. Contractor Rel ations.

a. Ethics. The resident engineer and his staff occupy a
position of public trust; therefore, they foll ow the highest
st andards of personal conduct in their relationships with
contractors. The business ethics of all persons charged with
adm ni stration and expendi ture of Governnent funds nust be
above reproach. WMany practices which are customary for private
busi ness are not exercised by Governnent enpl oyees. Accepting
entertainment, gifts, or favors from anyone seeki ng or having
busi ness dealings with the Governnent is considered conprom sing
to both parties. It is essential to retain public confidence in
the integrity of business relations between the Governnent and
private industry. Cuidance is provided in FAR 3.101, Standards
of Conduct, and AR 600-50, Standards of Conduct for Departnent of
the Arny Personnel. Further information on these requirenents
Sre_ayailable fromeach FOA'S Ethics Counsel or or procurenment

i vision.
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b. Governnent records and internal discussion. Access to,
or rel ease of, Governnent records, interdepartnenta
correspondence, and intradepartnental correspondence requires
specific prior approval by the District Freedomof Information
O ficer under the "Freedomof Information Act." Differences of
opi ni on anong Gover nnent personnel shoul d never be discussed in
the presence of contractor representatives. Dissent anong
Gover nnent enpl oyees in the presence of contractor personnel may
lead to clains, or in sone instances, to Congressional inquiries.
It is the responsibility of the resident engineer to assure that
all resident office personnel understand the ramfications of
such di scussi ons.

c. Contract interpretation. Controversial itens encountered
while interpreting contract plans and specifications are
clarified wth the district office, as necessary, before being
di scussed with the contractor. Instructions and verbal agreenents
are confirmed by letter or nmenorandum of agreenent and are signed
by the resident engineer (as the COR) and the contractor's
representative.

d. Contract performance. The resident engi neer renders
timely and unprejudi ced decisions regarding the contractor's
operations and gives the contractor the greatest possible
|atitude, within contract provisions, in the choice of equi pnent
and net hods. Equi pnent or nethods advocated by the contractor
for the work are not rejected if they fulfill contract
requi renents. However, deviations and/or changes to the
contractual specifications, plans, and requirenents should NOT be
al l owed. Should a contractor's nethods or equi pnent endanger the
conpleted structure or result in a major failure during
construction, the contractor will be Imediately warned in
witing and the contracting officer will be notified by the nost
expedi ti ous neans.

e. Contractor's performance. The contract clauses require
the contractor to either supervise the work in person or to have
on the work site a conpetent superintendent enpowered to act for

the contractor. In the event the resident engineer determ nes
that the contractor or the superintendent is unsatisfactory, the
contractor will be pronptly informed in witing. |If corrective
measures are not taken by the contractor, the facts, along with
rFFpnnended actions, will be forwarded to the contracting

of ficer.

f. Subcontractor relations. There is nothing contained in a
contract which creates contractual rel ations between subcon-
tractors and the Governnent.
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The prinme contractor is responsible for acconplishing all phases
of the contract including coordinating subcontractor activities.
The resident engi neer nmakes every effort to establish and
mai nt ai n prof essional and cooperative relations with the
contractor. Each nenber of the resident engineer's staff should
understand the scope of the resident engineer's authority in
dealing with both the general contractor and subcontractor
representatives. Controversial matters involving subcontractors
shoul d be discussed only with the prine contractor's authorized
representative.

g. Contractor quality control. The resident engineer's
staff nust be aware that all dealings are conducted through the
prime contractor. The resident engineers staff participates in
preparatory and initial inspections in order to nonitor CQC
procedures since these procedures provide the basis for work
pl acenment in each phase of work. Follow up inspections on a
routine basis are nore productive when preceded by joint
contractor/USACE preparatory and initial inspections. Field
instructions are given to the prine contractor's supervisor or
CQC personnel, and recorded in the daily report not directly to
t he worknen, except when a safety hazard exists.

h. Cains. The resident engineer's decisions protect the
Governnment's interest, but reflect fairness to the contractor.
| f controversial matters are not settled by nutual agreenent on
the job, the contractor may request a decision by the contracting
officer. In such cases, the resident engineer furnishes a
witten report to the contracting officer covering all phases of
the controversy. The resident engi neer nakes every reasonabl e
effort to avoid clains, and when necessary, requests assistance
fromthe district. |In potential claimsituations, the resident
engi neer nmakes a special effort to record and preserve all
factual information. See paragraph 7-6j for further
gui dance.
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1-10. Relations with the Using Service.

The extent and limtations of authority delegated to the
resi dent engi neer should be conveyed to the using service at the
time of delegation by the district commander. The resident
engi neer nust be prepared to discuss the project scope with
aut hori zed representatives of the using service. The resident
engi neer al so provides advice and coordi nation with the using
service on the follow ng basic policies.

a. User changes. Arny MCA &nd; MMCA projects. Wen the
usi ng service wants to change the plans or specifications, it
will be requested to initiate pronpt confirmng actions through
channels. For MCA and MMCA funded projects (wth the exception
of production base support), a corporate group has been
establi shed to manage user origi nated changes that are el ective
or enhancenent in nature. Requests for corporate group
consideration will originate at the installation and be forwarded
to the major command with information ¢ consists of three
menbers, each with distinctly defined roles. The nmgjor
command nenber is responsible for adequate justification of the
changes. The USACE divi sion nmenber is responsible for properly
classifying the change and eval uati ng that change fromthe
st andpoi nt of schedule, cost, and DD Form 1391 scope. The
HQUSACE nmenber will eval uate the proposal fromthe standpoint of
policy, regulatory and statutory constraints, and availability
of funds. In sone cases, recomendations of the corporate group
will be elevated to the next higher |evel at HQUSACE, for
resolution. The district is advised imedi ately of the request
and provided with the coorments and recommendati ons of the
resi dent engi neer.

b. Local services. The district conmander has no | ocal
jurisdiction over rights-of-way, real estate, or the right of
entry and exit into or over installation properties. Cooperation
with [ ocal authorities is essential in closing roads and ot her
areas, in erecting barricades, and in simlar construction
matters. Particular enphasis should be placed on establishing
and mai ntaining close coordination with the installation
commander, his DEH organi zati on representatives, and all other
affected installation agencies. For civil works projects, the
di strict commander has local jurisdiction as provided by |license
and easenents.
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1-11. Life Cycle Project Mnagenent.

a. CGvil Wrks. Engineer Regulation 5-2-1 provides policy,
gui dance and procedures on the inplenentation and utilization of
the Life Cycle Project Managenent (LCPM systemw thin the US
Arnmy Corps of Engineers (USACE). This project managenent system
pertains to planning, design, and construction for G vil Wrks
(CWN. This regulation is applicable to all HQUSACE el enents and
all field operating activities (FOA) having Gvil Wrks
responsibilities. Al Gvil Wrks projects will be managed,
pl anned and executed under the LCPM systemin accordance with the
requirenents in ER 5-2-1. Projects under $5 nillion are not
subject to upward reporting requirenents unless ot herw se
directed. The objective of LCPMis to establish a system which
focuses USACE s corporate | eadership on the efficient
i npl enmentation of quality projects within budget and on schedul e.

b. Mlitary and Support for Ohers. Life Cycle Project
Managenent (LCPM is in the inplenentation stage for Mlitary and
Support for O hers work. Initial guidance and proposed
regul ations were distributed to all FOA's by letter, CEMP-M
dated 1 Feb 1990. LCPMinplenentation is a three phased
process with full applicability scheduled for Feb 1991. The
first phase will consist of one to three MCA projects per
district with a PA of $20 mlIlion or higher and/or projects as
designated as sensitive. The second phase will include three to
five projects per district. Phase three will include all
Mlitary and Support for O hers work. Separate inplenentation
gui dance for LCPMw || be provided for the Superfund and DERP
progr ans.
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SECTI ON 2
OFFI CE ADM NI STRATI ON

2-1. Correspondence.

a. Al resident engineer office correspondence is prepared
and handl ed in accordance wth AR 25-50, Preparing and Managi ng
Correspondence, and AR 25-400-2, The Mddern Arny Recordkeepi ng
Syst em ( MARKS) .

b. Al contract-rel ated correspondence issued fromthe
resident office to the contractor is signed by the COR (wthin
authority del egated by the Contracting Oficer) using the
signature block format of "Contracting Oficer Representative,"”
as prescribed by AFARS 42.9002, Authority and Limtations.
Noncontractual and interorganizational correspondence is
signed as "Resident Engineer." Correspondence conmtting the
Government to contract changes in tine and/or price nust be
signed in accordance with EFARS 1.603-3 (100) (Adm nistrative
Contracting Oficer) with the title block of "Adm nistrative
Contracting O ficer."

c. Incom ng correspondence shoul d be handl ed pronptly.
Itens not conpleted on a daily basis, such as engi neering studies
and investigations, should be assigned a suspense date. Wen
there will be a delay in answering correspondence, a letter of
acknow edgnent is issued to the sender explaining the causes for
the delay in replying and offering an approxi mate date on which a
reply can be expected. The resident engineer assures expedi ous
action on requests for tine extensions or requests for
contracting officer decisions, since delays on these actions nmay
result in clainms for constructive acceleration or in conprom sing
t he Governnent's position on clains.

d. The resident engineer determ nes which letters require
the reply of higher authority and forwards themto the district
at the earliest possible date acconpani ed by coments and
recommendati ons. Exanples of matters requiring action by the
di strict would be:

(1) Requests which require a CO s deci sion.

(2) Requests for contract changes involving design criteria
or real estate easenents.

(3) Requests for using agency changes and enhancenents.
(Arny)
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(4) Letters concerning policy and procedure.

_ (5? Letters fromcongressional authorities, public
officials, or other dignitaries.

(6) Requests for tine extensions which are beyond the
authority of the resident engineer.

(7) Freedom of Information Act Requests.

f. Verbal discussions, interpretations which may arise in
potential claimissues, or directives pertaining to contracts
shoul d be docunented in a daily report or by nmenorandum for
record.

2-2. Filing and Records.

a. The filing systemused in the resident office is the
Modern Arny Recordkeepi ng System governed by AR 25-400- 2.
Records are mai ntained according to AR 25-1, Arny Information
Resour ces Managenent Program and assi stance can be obtai ned from
the district records managenent officer. Contract nunbers are
used for file identification and each contract file is
mai nt ai ned separately.

b. The master contract file is maintained by the FOA
contracting office, however the RE should maintain a good working
file. A copy of all correspondence or other data referring to
mul tiple contracts is filed and cross-referenced under each
contract.

~c. The following list of records, files, and publications
are itens commonly required by higher authority to be kept
current:

(1) Contract plans and specifications with nodifications.

(2) Construction progress reports.

(3) Organization chart of resident staff.

(4) Organization chart of architect-engineer staff (Only for
Title Il, Architect-Engi neer Managenent Contracts).

(5) Layout of the installation or project, indicating the
| ocation of construction work.

2-2



EP 415-1-260
6 Dec 90

(6) Approved progress schedul e of overall Project and
breakdown of the major itenms of work with actual up-to-date
pr ogr ess.

(7) Contractor payment estinmates wi th supporting
docunent at i on.

(8) CQL/I QA plan (Organi zational)

(9) List of critical materials with delivery dates and
current status.

- (10) List of actual or anticipated delays and coments on
action by the resident engineer.

(11) Record draw ngs.

(12) Latest safety records show ng hours worked, hours of
lost tine due to accidents, nunber of l[ost tinme accidents, and
related figures.

(13) Modification and claimstatus records.

(14) Status of funds for each project.

(15) Quality control and QA reports.

(16) Status of significant deficiency actions.

(17) Submttal registers and shop draw ngs.

(18) ACO s letter of delegated authority.

(19) COR s letter of delegated authority.

(20) Contractor's accident prevention plan.

(21) Contractor's environnental control plan.

(22) Contractor's certified payroll register.

(23) Contractor's affirmative action plan.

(24) Contractor's drug-free workpl ace statenent.

(25) A-E and contractor performance eval uati ons.

(26) M nutes of prebid neeting, the preconstruction
conference, and the CQC/ QA coordi nati on neeting.
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d. Contract records and project files are forwarded to the
district as soon as practical after contract conpletion, but in
no case |later than 1 year after contract conpletion. Prior to
shipnment, files are listed on SF 135 and SF 135A, Records
Transmttal and Recei pt, and Prepared in triplicate.

The original copy and one duplicate copy are forwarded to the
records managenent officer of the district for approval. Wen
the duplicate SF 135/135A is returned, it is placed in an

envel ope as the first itemin the first box of the shipnent. The
third copy is retained in the resident office.

2-3. Forns.

a. An adequate stock of current, commonly used forns are
typically maintained to ensure a 30 to 60-day supply. The
district office can keep the resident engi neer supplied with the
| atest forms. DA Panphl et 25-30, Consolidated |ndex of Arny
Publ i cati ons and Bl ank Forns, and EP 25-1-2, Index of Bl ank
Fornms, may be referenced for form nunbers and titles.

b. Proposed forms nust be forwarded to the USACE proponent
through the district for approval. The USACE proponent nmay adopt
them by submitting a DA Form 1167, Request for Approval of Form
and prescribing directive.

2-4. Reports.

a. Periodic and special reports are required by the resident
engi neer to record and report matters of inportance. All reports
by the resident engineer are prepared and submtted in accordance
wth the instructions furnished by the district, with enphasis
pl aced on m nim zi ng paperworKk.

b. Wien the resident engineer receives a request for a
formal report from higher authority, the district will supply,
upon notification, the required instructions.

c. Construction data itens used in AMPRS nust be reported
mont hly to HQUSACE t hrough the district.

2-5. Visitors to the Resident Ofice.

~a. At the discretion of the resident engineer, United States
citizens may be admtted to activities under direct supervision
of USACE (provided no classified information is invol ved).
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Due regard for the safety of such visitors and noninterference
wth the project work nust be exercised. |In addition, at
mlitary activities the rules prescribed by the installation
commander nust al so be observed by the visitor(s). Foreign
citizens will not be permtted to visit civil works

activities without prior approval fromthe district.

b. The resi dent engi neer extends every courtesy and
cooperation to visitors and, when possible, gives them personal
attention. |If this is not possible, a suitable person for the
event should be assigned. |In such cases, the resident engineer
arranges a neeting wth the visitors before they | eave the area.

c. Representatives of higher authority, other than the
contracting officer for the ACO are not enpowered to verbally
direct the resident engineer to make changes in contract
requi renents. The nerit of visitors' opinions and suggestions
W ll be carefully weighed and, if appropriate, action taken.

d. Inspections and visits by higher authorities are
routinely reported to the district.

e. ldentification and authorization of visitors are checked
before all owi ng access to security matters or areas.

2-6. General FA A Procedures.

a. The Freedom of Information Act (FOA) requires federal
agencies to nmake certain agency records available to any person
that requests them The request nust be in witing and
reasonably describe the records requested. The federal agency is
only required to rel ease existing docunents and i s not required
to generate new docunents to neet the request. The Act requires
t he agency to provide the information to the requester, or deny
the request in ten working days. |In practice, however the ten
day deadline is hard to neet, and a response that a docunent
search has been initiated wll usually satisfy the i medi ate
concerns of the requester.

b. When a FO A request is sent directly to the area or
resident office by the requester, it nust be forwarded, as soon
as possible, to the District/Division FOA Oficer. The FOA
O ficer will process the request, and may send it back to the
area/resident office for collection of the requested docunents.
The FOA Oficer my also ask that form DD 2086, "Record of
Freedom of Information Processing Cost," be conpleted. It is
inportant to fill out that formwth the tine spent searching and
copyi ng the requested docunents.
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c. Before a docunent can be withheld froma requester, the
FOA Oficer nust determ ne whether that docunent, or any
reasonably segregable portion thereof, fits wthin one of the
ni ne exenptions in the Act. All other material nust be rel eased.
The areal/resident office should provide the FOA Oficer with a
contact point who can help determne if the docunents are
wi t hhol dabl e. Even though the FOA Oficer is required to nake
an i ndependent determ nation, area/resident office input is
inportant. Any questions regarding the type of information that
is withhol dabl e, should be directed to the FOA Oficer. FOA
procedures in the individual Districts/D visions my vary. The
areal/ resi dent engineer should contact the District/D vision FOA
O ficer to ensure that the proper procedures are being foll owed.
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SECTI ON 3
PERSONNEL ADM NI STRATI ON

3-1. Managenent.

a. The resident engi neer establishes and enforces standard
operating procedures for the various elenents of the resident
of fice, through a know edge of nanagenent principles and
eval uation and cl assification standards.

b. The resident engi neer supervises and schedul es the
resident office workload, m nim zing work backl ogs and overti ne.
Personal attention is given to providing adequate equi prment,
facilities, and working conditions that permt enployees to work
safely and effectively. Personnel are trained and devel oped as
understudies to key jobs. The resident engineer nust be famliar
wi th, and support, the nerit pronotion plan, EEQ AA, upward
mobility, performance awards, career prograns, and the overseas
priority placenent policy.

c. The resident engineer applies the principle of equal
enpl oynent opportunity (EEOQ not only to enploynent, but to
retention, training, and separation of civilian personnel in
accordance with the district EEO plan of action. All enployees
are kept inforned of the EEO policy of the district and i1ts
support is enlisted to achieve positive results. The resident
engl neer assures that any conplaints involving i ssues of
di scrimnation on grounds of race, color, religion, sex
(i ncludi ng sexual harassnent), age, national origin, or physical
or nental handicap and reprisal are referred to appropriate EEO
of ficials and expeditiously processed.

d. The resident engineer displays an attitude of neutrality
t owar d enﬁloyee uni ons and uni on nmenbershi p. Cooperative
rel ati onshi ps with enpl oyee organi zations should be established
and mai ntained. Al negotiations wth reBresentatives of
recogni zed enpl oyee organi zati ons shoul d be handl ed conjunction
with the servicing personnel office as required under Title VI,
t he Federal Service Labor Managenent Rel ations Statute, P.L. 95-
454, Trai ning and assistance in the adm nistration of |abor
agreenents is provided by the servicing personnel office.
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3-2. Personnel Strength Forecast.

a. The resident engineer forecasts the needed personnel
strength for the resident office and requests an increase or
decrease in personnel authorization in accordance with AR 570- 3,
Manpower Utilization and Requirenments. The district is advised
at | east 180 days prior to the need for additional personnel or
when it is anticipated that any personnel will beconme surplus to
the needs of the resident office. Adequate tinme is thereby
al | oned for processing personnel actions.

b. When requesting additional personnel fromthe district,
the follow ng should be clearly stated:

(1) A brief description of duties or job nunber and speci al
qual i fication requirenents.

(2) The suggested designation and grade of the new enpl oyee.

(3) The construction on which the new enpl oyee is to be
utilized and the | ocation of the job.

(4) The length of tine the enployee will be needed.
3- 3. CERRAMS.

a. Ceneral. The Corps of Engineers Resource and Mlitary
Manpower System (CERRAMS) provides the capability to forecast
manpower and fundi ng requirenments quickly and accurately and to
all ocate the available resources to Divisions and Districts.
CERRANMS conbi nes conputer nodels, nmanagenent policy controls, and
Department of the Arny resource constraints. It enables nanagers
to forecast manpower requirenents, planning and design (P&D)
fundi ng requirenents, and supervision and adm nistration (S&A)
funding requirenents for all of USACE and its individual
Divisions and Districts. It al so enabl es nanagers to exani ne
Eftions for allocating manpower resources to the Divisions and

stricts.

b. The USACE Manpower Forecasting Mddel - The nultiple
information requirenments of USACE |l ed to the devel opnent of
CERRAMS as five interrelated nodels rather than a single | arge
nmodel . The nodel s address the two primary USACE managenent needs
- forecasting requirenents and all ocating resources.

The two forecasting nodels and the S&A and P&and; D nodel s
quantify the requirenents for manpower and funding and the

al I ocati on nodel apportions the avail abl e manpower and fundi ng
resources to USACE D vi sions.
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Consi stency anong the nbdels is maintained through the use of
comon input files which ensures that the sane assunptions and
policies that drive manpower requirenents are used to determ ne
P&and; D and S&A fundi ng requirenents.

(1) The outputs of the USACE manpower forecasting nodel are
mul tiyear forecasts of the workyears required to provide
engi neering and construction services for the ongoing and pl anned
mlitary program Wrkyear requirenents are cal culated by fund
type and sunmarized in three custoner categories: Arny
installation support, other Arny support, and non-Arny support.
This functional display of manpower requirenents facilitates the
anal ysis of the inpact of changes in specific fund types and
readi |y supports the "what if" scenarios that are an I ntegral
part of manpower managenent. The nanpower requirenents generated
by the USACE forecasting nodel serve as an input to the Total
Arnmy Anal ysis (TAA) process.

(2) The devel opnent of manpower forecasts begins with input
of data and assunptions and ends with a presentation of manpower
requi renments by fund type. Wbrkload is neasured by inflation-
adjusted PA's and is obtained froma conbi nati on of existing
USACE aut omat ed data bases and estimates by program nmanagers.
The assunptions that the nodel considers are the nunber of
avai | abl e man-hours per man-year, the estimted anount of in-
house design work that will be done, the nunber of projects that
w Il not survive the budget review process, the anmount of
engi neering not related to construction to be done in-house, the
average nunber of active contruction projects that each District
w Il experience, and the operation and mai ntenance Arny (OWVA)
positions. Once the input data and assunptions are entered, the
cal cul ati on of manpower requirenents begins.

c. Manpower Allocation - Manpower resources are allocated to
Di vi si ons based on the requirenents devel oped with the USACE
manpower forecasting nodel, the Division and District manpower
forecasti ng nodels, and the nmanpower resources made avail abl e
t hrough the TAA process. The USACE manpower forecasting nodel is
used to develop the total manpower requirenents for the
USACE m litary program
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3-4. Sel ecting Enpl oyees.

One of the major responsibilities of the resident engineer is to
sel ect enpl oyees for the organization. The district civilian
personnel office is responsible for inplenmenting personnel

pl acenent policy within the district. Wen it is necessary to
establish or fill a position, an SF 52 (Request for Personnel
Action) is submtted through the construction division to the

di strict personnel office. Attaching a proposed job description
to the SF 52 will expedite filling the position. The resident
engi neer is furnished a list of qualified applicants for

eval uation and selection by the date required to avoi d adverse
effect on resident office operations. Upon receiving the
referral list of highly qualified candi dates, the resident

engi neer should nmake a selection, and the selecting official nust
provide a witten rationale for their selection. The selection
deci si on nmust be based on nerit factors and therefore job
related. Wiile interviews of candi dates are not mandatory, they
are encouraged prior to making a selection. |If the RE requires

i nformati on concerning placenment of mnority candi dates, the RE
shoul d consult with the district EEO officer to discuss the AA
goal s and whether there is underrepresentation of mnorities or
wonmen whi ch needs attention. This discussion should occur as son
as a vacancy is projected. In addition to AA goals the selecting
of ficial should determ ne whether any special recruitnent efforts
are required to reach highly qualified candi dates to include
mnorities or wonen. The resident engineer contracts the highly
qualified individuals on the referral list to arrange interviews,
if desired, or secures additional information concerning the
candi date's experience and past supervisory appraisals.
Customarily after the individual is selected, the new assi gnnent
begins within 30 days. A shorter reporting period can be
negotiated with the incunbent's organization.

3-5. Personnel Utilization.

a. The resident engineer infornms enpl oyees of their job
descriptions and associ ated perfornmance standards which they are
expected to nmeet. Enployee duties are nornmally aligned with
t hese standards and wth job descriptions, though personnel may
be tenForarin assigned to other duties within therr
capabilities. Wen major changes are made in duty assignnents,
performance standards are revised. Perfornmance standards for
enpl oyees are usually prepared by the resident engineer with
i nput from enpl oyees. Both quality and quantity of perfornmance
are realistically nmeasured, and planned di scussions with resident
of fi ce personnel are conducted to
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strengt hen enpl o ee/enPoner relations and inprove perfornmance.
As a result of the evaluation of resident office personnel, the
resi dent engi neer establishes the necessary training through an
i ndi vi dual devel opnent plan (1 DP) and recommends pronotions,
reassi gnnents, or separations.

b. Through regular interviews, the resident engineer is
aware of the short and | ong range goals of resident office
personnel and provides themw th assistance in obtaining these
goals. The enpl oyees are assigned within the organization to
assure maximumutilization is made of the highest skills the
enpl oyee possesses.

c. Wien performance declines or conduct becones a problem
several considerations should be reviewed by the resident
engi neer. Determ ning the cause of the performance or conduct
deterioration is essential. A concerned, sincere discussion wth
the enpl oyee may surface the basis of the problenm(s). If it
becones apparent that the i nmedi ate supervisor's efforts
are not effective in resolving the problem the Managenent -
Enpl oyee Rel ations Branch, located in the G vilian Personnel
O fice, should be contacted for guidance and assistance. There
are several options available for consideration, including
referral to the Enpl oyee Assistance Program (EAP), counseling,
di sciplinary action, reassignnment or even renoval, if warranted.
The resident engi neer should strive to maintain a positive work
envi ronnent to enhance enpl oyee noral e and productivity. This
may be one of the supervisors nost chall engi ng tasks.

d. Allegations of discrimnation should be referred
imrediately to the district EEO office for proper and tinely
processi ng.

3-6. Incentives & Awards. (AR 672-20 & USACE Suppl enment #1)

a. There are various incentives available for resident
of fice enpl oyees; for exanple, quality step increases,
performance awards, special act or service awards | ength of
service awards, letters of appreciation or conmendation, on-the-
spot cash awards, and pronotions. The resident engineer
initiates action to obtain awards for deserving persons. The
resi dent engi neer encourages suggestions and can assi st resident
of fice personnel in preparing them

b. Three awards for construction field personnel are
avai l able. EP 690-1-12 dated 12 May 1987, established two of
t hese awards for construction inspectors/representatives. The
awards, are as follows:
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(1

1- 260
0

) Quality Performance Certificate (QPC-Qrly)
QPC s shoul d be selective

No requirenment exists that you nust award a QPC.

- A QPC recipient MIST be outstanding.

News| et
(2

t he

(3

oy

enp

constru

Noti fy HQUSACE of recipients for publication in
ter.

) Construction Insp/Construction Rep of the Year
One CI/CR of the year per division will be awarded.

The CI/CR recipient nust stand head and shoul ders above
rest.

Cl/CR award requires NO previous QPC awards.
G ve consideration to awarding QPC to Cl/CR runners-up
) USACE Hard Hat of the Year Award

Hard Hat Award awarded to the nost outstanding field
ee in each Corps Division

Nom nations nade by each Areal/ Resi dent Engi neer

Nom nee nust be permanently assigned to a field office.
(Area/ Resident/Project Ofice)

Cannot be the Area or Resident Engi neer.
Grade cannot exceed GS-12.
Must be in position at | east one year.

Principle duties nmust relate to nanagenent of
ction.

Perf ormance standards nust address quality managenent.

3-6



EP 415-1-260
6 Dec 90

c. Selection and presentation of the first two awards are
del egated to each District. The Hard Hat Award wi Il be presented
by HQUSACE, Chief, Construction Division. EP 690-1-12 outlines
considerations for you in the selection process. Criteria for
t he HARD HAT AWARD was previously distributed and is available in
each Division and District.

3-7. Training.

The resident engi neer assures that personnel have the opportunity
to attend training courses, either on regular duty tinme or during
of f-duty hours, that will develop their capabilities and neet
their needs for future jobs. Personnel are encouraged to avail

t henmsel ves of the many opportunities for self-devel opnent. Long
termtraining opportunities should be enphasized, especially for
enpl oyees in grades GS-11 and above. The district training or
enpl oyee devel opnent officer can provide information on training
and devel opnent opportunities and assi st personnel in scheduling
necessary training. The resident engineer should conduct routine
pr of essi onal devel opnent training in-house for resident office
personnel based on their needs and abilities and on the nature of
on-going future work. The RE should assist in selecting courses
for the enpl oyee's professional progress through the | DP
Proponent Sponsored Engi neering Corps Training (PROSPECT)

program courses are available fromthe Huntsville USACE Trai ning
Managenent Division. Excellent courses in contract nanagenent,
gual ity assurance, inspection, and nobilization are avail abl e.

For information about the PROSPECT program contact the personnel
training officer at the USACE Trai ni ng Managenent Division or the
districts training officer.

3-8. Tine Adninistration.

a. The resident engineer assigns, in witing, a tinekeeper
and an alternate tinekeeper.

_ b. Approval of overtine, holiday work, and conpensatory tine
i's governed by district regul ations.

c. The resident engineer schedul es annual |eave and
conpensatory tinme with consideration of enployee desires insofar
as possible. Sick leave is nonitored as necessary.
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3.9 Travel.

a. The governing regul ati on which prescribes the policy and
procedures for processing and controlling travel perforned %y al
USACE mlitary and civilian personnel is ER 55-1-2, Travel
Managenent .

b. Normally, travel orders are witten prior to commencing
official travel. In exceptional circunstances, confirmatory
orders may be issued after travel has been perforned as
prescri bed by current regulations. Travel orders are issued in
the district office unless specific authority has been del egat ed
to the resident engineer by the district commander.

c. The district transportation officer may designate the

resi dent engineer as the transportation agent for issuing SF
1169, Transportation Request (Accountable Form- CGvil Only).
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SECTI ON 4
FI SCAL ADM NI STRATI ON
4-1. Ceneral.

The Areal/resident engi neer assures proper utilization of
Governnment funds, controls project funds to avoid an
overobligated status, keeps accurate records of cost, and assures
that costs are reported in accordance with established
procedures. Cost reporting at the resident office includes

enpl oyee tine, requisitions, materials and services, travel,
Gover nnent vehicl es, and contractor earnings.

4-2. Job Cost Control

a. Realistic and up-to-date current working estimtes (CWE)
are the keystone of the USACE system for adm nistrative control
of funds and for the prevention of violation of statutes
governing limtation of obligations and/or costs. OCWE' s show the
control and contingency anopunts, the Governnment cost conponents
(engi neering and desi gn (E&and; D), supervision and adm ni stration
(S&A), etc.), and any other appropriate itens such as Governnent -
furni shed materials. The amobunts shown are the official district
estimates of the ultimte cost of the construction. A violation
occurs when contractual obligations involving funds are in excess
of statutory or progranmm ng authorizations.

b. In order to control and account for all costs for which
the resident engineer is responsible, a running account of al
j ob costs are maintai ned. The nost effective neans for
adm ni strative control of funds is a conbination of (1) the
district's local control procedures, (2) finance and accounting
line itemcost and obligation reports, and (3) up-to-the m nute
facts known by the resident office staff. These procedures
provide line itemcontrol records which contain all details
essential to control of costs at various |levels such as field
supervi sion and i nspection.

c. The resident engineer advises the district (construction
di vi sion) of any contenpl ated action which will result in changes
to CNE's are recorded on project control records, such as
antici pated changes in contract price, field office supervision
and i nspection costs, or possible clains.
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d. Gvil Wrks Projects Contingency Managenent

(1) Each project has an associ ated contingency that will be
utilized during the managenent of the project. The project cost
estimate is conposed of all Federal and non-Federal costs to
conplete the project, including contingencies associated with
vari ous features/subfeatures. The prudent and judi ci al
managenent of contingencies to acconodate uncertainties in the
project is a shared responsibility of District and Division
managenent. The limts of authority and mechani smfor
utilization of contingencies is described in ER 5-2-1. The goal
is to have sufficient contingencies remaining after award to
enter into and conpl ete necessary construction contracts. As
changes occur in the project devel opnent that inpact cost,
such as studies, investigations, in-house or A/E design costs, or
estimated construction costs, the project cost estimate will be
adj usted accordingly. Any revised costs in a feature/subfeature
of the code of accounts wll result in an equal and opposite
change to the contingency. The net result to the project cost
estimate wll be zero as long as sufficient contingencies exist.

(2) At construction contract award, a m ni num conti ngency
al l ownance of 5 percent of the estinmated construction cost of each
construction contract nust be available for potenti al
construction changes. In the event there is a requirenent to
exceed the current project cost estimate, a new project
cost estimate with contingencies (i.e., restored contingencies
sufficient to conplete the project) nust be devel oped, and
approval of the Director of Cvil Wrks (DCW nust be obtai ned.
(I'ncluding those actions where the contractor has indicated an
intent to claimand those actions where, based on known
ansidﬁrations, there is a reasonabl e expectation of a contractor
claim

e. The district keeps the resident engineer informed of al
costs and estimtes pertinent to each line itemunder the
resident office jurisdiction. |f necessary, the resident
engi neer may nmai ntain i nformal suppl enental accounts covering
expenses chargeable to field supervision and inspection.

4-3. Contract Costs.

Contract costs are calculated nonthly in a contract paynent
estimate based on the percentage of work acconpli shed. _
(Addlth?a| di scussion on this subject is contained in sections
7-7, 7-8).
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Contract cost accruals represent the estimted cost fromthe | ast
ENG Form 93, Paynent Estimate submtted, to the end of the
current period. In addition, the resident engi neer should inform
the district of overruns or underruns in the quantity of unit
price items in the contract. It is inportant that the district
office be infornmed pronptly when a varitation in quantity i s known
if it will appreciably effect the cost of the contract. If the
guantity variation exceeds the 15% threshold as provided for by
FAR 29. 972, then an equitable adjustnent in the contract price
may be demanded by either the Governnent or the contractor. The
resi dent engi neer assures that regulatory or statutory
[imtations on construction contracts are not exceeded. The

nmont hl'y construction placenent nust be reviewed and rel at ed

to the projected S&A expenses for the resident office, in order
to manage the projected workload and staffing | evels.

4-4. Auditor Visits.

a. The district internal review staff will performinterna
reviews of resident office operations. The auditor wll discuss
the findings and furnish a copy of the final audit report to the
resi dent engi neer.

b. The division contract audit staff will performaudits of
cost or pricing data proposals for negotiated contracts and
nmodi fications when an audit is required or requested. The
Def ense Contract Audit Agency is responsible for auditing
mlitary contracts.

c. Visits to the project site may al so be made by auditors
fromthe Arny Audit Agency (USAAA), the General Accounting Ofice
(GAO), DODIG DAIG and the EIG  Normal procedures are that
these visits be coordinated through the district and division
prior to arrival at the project site.

4-5. Supervision and Administration Costs.

a. General. The supervision and adm ni stration policy of
the Corps follows the | ong-standing policy of DOD that all costs
associated with a project at district |level and bel ow are
considered as an investnent in the project. Al costs above
district level are considered as an expense and shoul d be paid
out of operating funds. A new regulation prescribing the
policies and procedures to be used in accounting and nonitoring
of suBervision and adm nistration (S&A) rates for construction
will be published in the near future. It also prescribes the
al l omabl e costs and financial controls related to the S&A rate
and flat rate accounts.
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b. Methods of charging for work. Construction supervision
and adm nistration is charged in one of tw ways, either at
actual cost or at a flat rate. The flat rate nay be either the
UniformFlat Rate or "OQther" Flat Rate. Currently there are four
UniformFlat Rates (the M LCON Fl at Rates-6.0% CONUS and 6. 5%
OCONUS; and the RPMVA Fl at Rates-- 8.0% CONUS and 8. 5% OCONUS)
RPMA (Real Property Maintenance Account) refers to Installation
Support work paid for by a DEH, BCE or tenant custoner. It
i ncl udes funds provided by OvA, OVAF, OVAR and funds provided by
installation tenants and activities, which do not conme under
Ml con or the other categories subject to Mlcon flat rate
char ges.

METHODS OF CHARG NG FOR WORK

A. Flat Rate
1. UniformFlat Rate

CONUS OCONUS
M LCON 6. 0% 6. 5%
RPIVA 8. 0% 8. 5%

2. Oher Flat Rate
B. At Actual Cost

c. Costs Applicable to S&A. S&A includes the cost of
perform ng suEervision and inspection (S& ) plus the applicable
district overhead (OH). Mst of the S&A costs are for salaries
and wages, including governnment benefits, and the renainder is
for m scel |l aneous associ ated costs such as travel, Title |1
trailers, vehicles, non-construction supplies, materials and
transportati on, communi cation services, rents and utilities,
services, training and other distributive costs. Appendix I,
Chapter 6, of ER 37-345-10 identifies the allowable mlitary
charges to S&A. Simlar S&A charges for civil works are
al |l owabl e as per ER 37-2-10.

d. Capital assets are defined as assets having an
acqui sition cost of $5,000 or nore, and a useful life of two
years or nore. The flat rate S&A accounts will not, under any
ci rcunst ances, be used for their acquisition. For acquisition of
capital assets in support of Area Ofice operations, excluding
Etructgres to house offices, Oher Procurenment Arny funds shal
e used.
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e. S&A Uniform Rate Procedures. The current procedure of
fundi ng S&A cost requirenents for construction projects is to
apply a fixed S&A flat rate ﬁercentage based on the Direct
Construction Cost (DCC) of the project This S&A i ncone,
together with the actual district/op eratln? division's S&A
expenses, are consolidated by the district/division in the
appropriate S&A account. At the end of each nonth, the |oss or
galn 1n each of the accounts, i.e., the difference between the
actual expenses incurred and the incone (charges applied at the
uniformrate), is transferred to (or from the consolidated Corps
S&A account, currently maintained in Omha, Nebraska. In this
way, the total Corps S&A costs are distributed to all projects
regardl ess of the I ndividual project cost. Managenent of the
flat rate account is centralized at HQUSACE, (CEMP-CM .

f. Establishnment of S&A ceilings. Annually, during the
fourth quarter of the Fiscal Year (FY), HQUSACE requests
divisions to submt placenent and expense information for the
next FY. Divisions in turn obtain this information from each of
their districts. HQUSACE will evaluate the rates proposed by
each division. Factors to be considered include budget
constraints, current placenent and expense cost, accuracy of
previ ous estimtes of placenent and expense, size and conplexity
of program manpower resources allocated, OCONUS costs, and ot her
rel evant itenms. HQUSACE issues ceilings to the D visions by the
begi nning of the new fiscal year which is generally based on a
percentage of the projected placenent. Divisions, in turn, wll
assign ceilings to their districts and require a nonthly schedul e
of placenent and expense, showi ng how each district plans to stay
within its assigned ceiling. The Chief of Construction wll
assign appropriate S & | ceilings to each Area office and the AE
and/or RE is responsible to nanage within these ceilings.

. Authority to Deviate From Prescri bed Rates. Uniformfl at
rates are established at HQUSACE. FOA Commanders are not
aut hori zed to negotiate separate rates. It is not acceptable to
use a lower S&A rate in order to maintain a current working
estimate (CWE) within the programed anobunt. As a rare except-
ion, mnor deviations may be requested near the end of a project,
to preclude m nor reprogramm ng requests to Congress. Exceptions
or deviations nust be approved by HQUSACE (ATTN. CEWMP-CM .
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SECTI ON 5
PROPERTY ADM NI STRATI ON
5-1. General.

a. The resident engi neer assures that Governnent real
property, regardless of value, is accounted for and used only for
the actual needs of the work being undertaken by USACE, and iIs
not used for the benefit of any private contractor. The use of
Government property for the advantage, confort, convenience,
pl easure, or for any private purpose is strictly prohibited.

b. The property adm nistrator is the Governnent
representative who 1s responsible to the contracting officer for
reviewing the contractor's industrial property control
procedures, for checking records naintai ned by the contractor for
property that is Governnment furnished, for usage checks of
I ndustrial property, and for maintaining Governnent property
records as required. A property admnistrator is designated for
each Governnent contract involving Governnment property. Under
normal conditions, the chief, property accounting section, who is
al so the district accountable property officer, is designated as
the property adm nistrator.

5-2. Definitions of Property.

a. Governnent-furnished property (G-P) are goods supplied by
the Governnent to a contractor for use or installation under a
construction contract (FAR 52.245-4, Governnent- Furni shed
Property).

b. Contractor-furnished property (CFP) are goods accepted by
the Governnment under the terns of a satisfactorily conpleted
contract.

c. Contractor-furnished material (CFM are goods purchased
by the contractor for use or installation as specified by a
construction contract, but has becone excess through no fault of
the contractor. This material nust be consi dered usabl e and
acceptable in its current condition by a Governnent
representative.

d. Governnent sal vage property (GSP) are goods which a
contractor renoves froma facility undergoing alteration or
repair which nust be turned in to the Governnent (see AFARS
45.5) .
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e. Real Ferty consists of land and capital inprovenents
to land. It |nc udes, but is not limted to, |and; |esser
interests in |and; buildings, other than portabl e ones;
structures; roads; and rail ways.

Personal property consists of itens not considered rea
propertr The regul ati ons for accounting and controlling
personal property can be found in ER 700-1-1, and ER 750-1-1
descri bes the mal ntenance procedures for all personal property
owned or supported w thin USACE.

g. Common property terns such as accountabl e property
of ficer or responsi ble enployee are defined in ER 700-1-1, USACE
Supply Policies and Procedures.

5-3. Cassification of Property.

a. The foll ow ng subparagraphs |ist classifications for
personal property acquired through purchase, transfer, or other
means for civil and mlitary activities. Subsequent
accountability actions are taken by the resident engineer.

b. The classifications of property as described in ER 700-1-
1, USACE Supply Policies and Procedures, are as follows:

(1) Nonexpendable (N). A nonexpendable itemis conplete in
itself, it does not lose Its identity or becone part of another
article when put in use, it has an expected service life of one
year or nore, and it has a unit acquisition cost of $5,000 or
nor e.

(2) Pilferable (P)

(a) Pilferable itenms are accounted for in the property
account as nonexpendabl e property regardl ess of their cost.

(b) Pilferable itens require tight control because they are
susceptible to msuse and theft. This classification includes
caneras, detachable canera | enses, binoculars, mcroscopes,

t el escopes, slide and novie projectors, calculators, tape
records, portable typewiters, surveying equipnment (such

as levels and transits), portable radio transmtter-receivers,
tel evision sets, diving equipnment, and firearns. The resident
engi neer controls these itens by obtaining a witten receipt or
with a sign-out |og.
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(3) Mnor nonexpendabl e/ accountable (MP). This
classification covers furniture, fixtures, and office equi pnment
with a unit acquisition cost of $300 or nore, but |ess than
$5,000. Normally, these itens are charged to expense accounts
such as tool replacenent and expense. |f, however, the purchase
cost is substantial or if the itenms are for the initial
outfitting of an office or facility, Cost and Revol vi ng Funds
Accounting Branch determ nes whether they nust be capitalized.
The resident engineer controls these itens by obtaining a witten
receipt or with a sign-out | og.

(4) M nor nonexpendabl e/ nonaccountable (M. This
classification covers durable itens that retain their original
identity, are not consunmed in use, are not classified as
pil ferable or as m nor nonexpendabl e/ account abl e property, and
have a unit acquisition cost of $50 or nore, but |ess than
$1,000. These itens are charged to an expense account or are
capitalized the sane as m nor nonexpendabl e/ account abl e property.

(5) Expendable (E). Expendable itens are consuned in use or
| ose their separate identity when used in construction,
mai nt enance, or operations. This classification includes
construction materials, office supplies, office equipnment (such
as paper staplers and punches) that cost |ess than $50, and
vehicle repalir parts and accessori es.

(6) Warehouse stock (W5). This classification includes al
cl asses of property stored for future issue after acquisition in
a warehouse or other storage area.

(7) Real property (civil). Real proPerty consists of |and
and capital inprovenents to land. It 1ncludes, but is not
limted to, land; lesser interests in |land; buildings, other than
portabl e ones; structures; roads; and rail ways.

(8) Real property (mlitary). Real property consists of
| and and capital 1 nprovenents to land. It includes, but is not
limted to, land; lesser interests in |land; buildings, other than
portabl e ones; structures; roads; and railways. This
classification includes buildings, structures, inprovenents, and
ot her propertr as described in AR 415-28, Departnent of
the Arny Facility O asses and Constructi on Categori es.

5-4. Receipt of Property.

a. The receipt of all property is handled as described in ER
700-1-1.
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b. Favorable relationships with suppliers furnishing
property or services to the Governnent are established by the
tinmely paynent of invoices. A receiving report is forwarded
wi thin one working day after receiving property or services.

c. Inspection of small purchases consists of exam nation of
the foll ow ng:

(1) Type and ki nd.

(2) Quantity.

(3) Condition.

(4) Operability, if readily determ nable.

(5) Preservation, packagi ng, packing and marking, if
appl i cabl e.

(6) Oher QA actions as required.

5-5. Inventory and Disposition of Property.

a. Inventory. All accountable property is physically
inventoried at | east once each cal endar year as prescribed in ER
700-1-1. Wen it is necessary for the contractor to have access
to real and installed property at an installation where the
di strict has property accountability or custody of the records,
the resident engineer arranges a joint inventory with the
contractor to fix responsibility. D screpancies are referred to
the district with recommendati ons.

b. Marking of property. The resident engi neer assures that
nonexpendabl e and pilferable itens are marked or engraved, upon
receipt, with the letters "US-CE-C' for civil property or "USA-
CE-M for mlitary property.

c. Property excess, turn-in, or mshap. Reporting excess
property and the turn-in or other disposition of property are
handl ed according to ER 700-1-1. Incidents of |oss, theft,
damage, or destruction are reported on DA Form 4697, Report of
Survey, as prescribed by the sane regul ation.

5-6. Delivery of Property to Contractors.

a. Normally, shipnments fromdepots or other mlitary
installations wll be acconpani ed bg a shippi ng docunent. Two
copies of this docunent are signed by the contractor's
representative acknow edgi ng recei pt of G-P and then are
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forwarded to the District. [If shipnents are not acconpani ed bY a
shi ppi ng docunent or if copies have not been received previously,

a DD Form 250, Material Inspection and Receiving Report, is
submtted in the sane manner as shipnents from conmerci al
sources. For shipnents from commercial sources, the resident
engineer initiates the receiving report and submts to the
district the original and three copies properly executed by the
contractor's representative.

b. Receiving reports contain the signature of the
contractor's representative, preferably in the body of that form
acknow edgi ng recei pt of the material 1n good condition for
installation under the pertinent contract. D screpancies or
damages are annotated on the receiving report; this information
shoul d al so appear on the bill of | ading.

c. All property docunents are forwarded to the district
w thin one working day of receiving the property. Property
docunents reflecting credits of materials to the contract,
shi pnent s sal vaged, excess or surplus materials turned in to the
contract, or anything affecting the accounting of property
are forwarded to the district so that accounting nay be kept
current.

5-7. Sal vaged, Excess, or Surplus Property.

a. Construction projects have sal vaged, excess, or surplus
property for one or nore of the follow ng reasons:

(1) Changes in plans and specifications.

(2) Procurenent or requisition beyond contract needs,
t hrough no fault of the contractor.

(3) Contract termnation prior to conpleting the work or
receipt of the title of property by the Governnment in accordance
with the contract.

_ (4) A salvaged material clause in the contract or a pay item
in the unit price schedule of the contract requiring the nateri al
to be sal vaged.

b. Alist of the excess property, in triplicate, is
furnished to the district by the resident englineer. Excess
property is then di sposed of in accordance wth FAR 45. 6,
Reporting, Redistribution and D sposal of Contractor |nventory,
and EP 700-1-1.
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5-8. Purchasi ng.

a. Purchase orders. The resident engi neer receives fromthe
district a copy of all purchase orders for supplies and services
which will be consigned to the office. Upon receiving these
supplies or services, receiving reports are prepared and
submtted to the district in accordance with district
regul ations. Every effort is made to submt reports in tinme to
t ake advant age of pronpt Faynent di scounts offered by vendors and
to preclude interest penalty paynents to vendors.

b. Ordering officer/inprest fund adm ni stration. Many
resident offices that are distant fromthe district have ordering
of ficer and/or inprest fund authorization. The purpose of these
authorities is for procurenment of snmall dollar anmounts of
suppl i es, equi pnment, and nonpersonal services. Quidance in these
areas can be found in district procurenent regul ations.
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SECTI ON 6
PREREQUI SI TES TO PRQIECT CONSTRUCTI ON
6-1. General.

This chapter covers the functions of the resident office on
construction projects that generally occur prior to the
contractors notice to proceed (NTP)

6-2. Biddability, Constructibility, and Operability (BCO).

a. General. The BCO review, governed by ER 415-1-11, should
occur twce. The first review occurs when the design is 35
percent conplete, a point at which it is sufficiently conplete
for substantive comment, and the final review occurs at |east 30
days prior to advertising, follow ng final design conpletion.

The BCO reviews serve to reduce costly, time consum ng
nodi fications. The resident engi neer and/or staff personnel, who
have extensive know edge of the construction market place and
experience in construction control, supervision, and nanagenent,
shoul d meke the initial review of the plans and specifications,
especially to incorporate past "lessons |earned.” An adequate
nunber of copies of the plans and specifications are furnished
for all reviewers to work sinultaneously. Reviewers should be
advi sed of the actions taken on their comments. The district
chiefs of construction and engineering wll certify in witing
that all appropriate BCO revi ew conments have been i ncor porated
anlthe proposed solicitation docunment in accordance with ER 415-
-11.

b. First Review The resident engineer and his office staff
nmust assure that the contract docunents include the follow ng:

(a) Accurate depiction of site conditions and restrictions
such as access, utility availability, drainage, storage, existing
underground utilities, and general |ayout.

(2) Adaptation of design structures and features to site
conditions and constraints.

(3) The RE should coordinate with the DEH and verify that
appropriate conments have been forwarded to the project manager.

c. Final review The final review assures that an accurate

incorporation of all previous review coments has been nmade to
the final drawi ngs and specifications.
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In addition, design features included since the first review are
checked for coments against the itens in paragraph b above, and
exam ned for coordination with the entire design. It is this
review that preenpts early nodifications to the contract. The
followng itens should be considered in the final review

(1) Appropriateness of contract sequencing and rel ationship
to other work, contract performance tinme, CQC, submttal
requi renents and network anal ysis system (NAS) provisions for the
specific project in accordance with ER 1180-1-6 (Construction
Qual ity Managenent), ER 1-1-11 (Network Anal ysis Systenm), and ER
415-1-10 (Contractor Subm ttal Procedures).

(2) Adequacy of space and access for all site contractors
and Governnent operations as well as provisions for coordination
to preclude onsite operational conflicts.

(3) Coverage, clarity, and consistency of specifications.

(4) darity, sinplicity, and essentiality of itens on the
bi d schedul e.

k_II(5) Availability of local and special materials and | abor
skills.

(6) Special project configurations, design features,
equi pnment phasing, and |long | ead requirenents.

(7) Conparative econony of selected materials and structural
systens to others available in the area.

(8) Inclusion of all bench marks and baseli nes.

(9) Adequacy of O&and; M nmanual s, training procedures, and
warranty cl auses.

6-3. Considerations prior to Award.

a. Contractor coordination neetings. Provisions for
coordi nati on of work schedules nay be included in contracts where
existing facilities will be enlarged, where construction is
conpl ex, or where work areas overlap. A weekly or biweekly
witten work schedule, along wth frequent coordinating
meetings with all affected parties, are hel pful managenent tools.
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The resident engineer, in analyzing ﬁlans and specifications
prior to construction, may request the inclusion of a witten
work schedule in certain contracts.

b. Prospective bidders/proposers. Visits by prospective
bi dder s/ proposers are encouraged by solicitation docunents on
every construction project. In these docunents a contact point
is given either in engineering division or at the resident office
as a neans for the interested contractors to nmake an appoi nt nent
to visit the site. The resident engineer typically provides a
know edgeabl e representative to conduct the visits. The
representative assures that all visitors get the sane information
and that the technical point of contact given in the solicitation
docunent is advised of any special information provided during
the nmeeting. It is the responsibility of the contractor to visit
the site if there are questions regardi ng existing conditions.
All solicitations are normally prefaced by the statenent that it
is the bidders responsibility to verify all conditions, as
provided in the solicitation docunents. Questions regarding the
Interpretation of drawi ngs and specifications, the request for
proposal, or the invitation for bids, nust be requested in
witing. The district nust then allow sufficient tinme for a
reply to reach all bidders/proposers.

6-4. Anard, Notice to Proceed, and Commencenent of Wirk.

a. Contract award. The contract docunents are prepared in
the district and nailed or delivered directly to the contractor.
An aut henticated copy of the contract is furnished to the
resi dent engi neer, o then issues a letter to the contractor
provi di ng gui dance on contract and adm ni strative itens such as
arrangenents for the preconstruction conference, materi al
submttals, safety, CQC, payrolls, shoE drawi ngs, or
correspondence. At this tine the RE should verify that the site
of work is ready for construction to start.

b. Notice to proceed.

(1) The contracting officer issues the NTP, with a copy to
the resident engineer, after receiving the properly executed
docunments fromthe successful bidder. Mst often, the NTP w ||
be delivered by certified mail, return recei pt requested. The
day foll ow ng acknow edgnent of receipt of the NTP by the
contractor is considered the first day of the contract.
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(2) Normally the contract provides for conpletion within a
gi ven nunber of cal endar days after NTP. |In sone cases, the
contract establishes a firmconpletion date with a provision that
if the NTP is received after a certain date, the conpletion date
Wl be adjusted. |In these cases, adjustnent of the conpletion
date is spelled out in the contract in such a way that it is
automatically established and does not require a contract
nodi fi cati on.

c. Commencenent of work. After the contractor acknow edges
recei pt of the NTP, the contract generally requires work to
comence Wi thin a m ni num nunber of days as required in FAR
cl ause 52.212-3. For the record, the resident engineer inforns
the district, in witing, of the date on which the contractor
begins work at the jobsite. Should the contractor fail to
comence the work, as provided for in the contract, the resident
engi neer immediately files a report giving all essential facts to
the contracting officer.

6-5. Preconstruction Conference.

a. Ceneral. After the contract is awarded, but before
physi cal work begins the resident engineer arranges a conference
to include the contractor, the resident office, the district
office, and the using service, when appropriate. At this

conference, the contractor will be oriented on _
Governnent procedures, contractual lines of authority, and
adm nistrative and construction matters. |f the nagnitude of the

proj ect demands, the preconstruction conference will be held in
two parts for the conveni ence of the personnel involved. The
first conference will cover district and user functions and the
second wll cover local admnistrative features between the
resi dent engineer office and the contractor's |local office.

b. Agenda. The agenda of this neeting covers introduction,
safety, design briefings (if required), user coordination, |abor
rel ati ons, defense materials system environnental protection,
adm ni strative and technical requirenents, Governnent and
contractor organi zations, critical itens, and problem areas. An
att endance sheet and a detail ed suggested agenda are shown in
appendi x B, sections | and Il. Safety, and environnental
protection plans are sonetines di scussed at neetings separate
fromthe preconstruction conference, if warranted. The CQC
system shoul d be di scussed at a separate neeting with the
contractor based on a set agenda.
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c. Mnutes. Detailed mnutes of the neeting are prepared
pronmptly to include all itens discussed at the conference, but a
verbati mreport is not necessary. A sanple of typical
preconstruction conference mnutes is shown in Appendi x B,
section Il1l. The original mnutes are forwarded to the
contractor for review and formal witten concurrence i s requested
typically wwthin 5 days (there is no contract requirenent for the
contractor to respond). The final mnutes of the preconstruction
conference endorsed by both the resident engineer and the
contractor are sent to the district wwth a courtesy copy to the
contractor.

6-6. Federal, State, and Local Requl ati ons.

a. The resident engineer is aware of using service, Federal,
state, and local regulations required under the terns of the
contract. These regul ations are enforced by the resident office
staff and nust be obeyed by all contractor personnel over which
the resident office has jurisdiction.

b. The contractor is responsible for conformng to all state
and | ocal |aws and Federal regulations under the terns of the
contract. Features of work typically requiring state and/or
| ocal permts are handling and storing of explosives, operating
cranes near power lines and railroad tracks, and operating steam
boil ers, mnes, quarries, and |labor canps. |In addition, permts
are frequently required for overwei ght |oading of trucks and
tenporary access to state and |l ocal roads. The contractor is
responsi bl e for securing the permt and for protecting al
roadways, structures, utilities, and vegetation. Danmage to
Government or other property by the contractor is repaired by, or
at the expense of, the contractor. The resident engi neer keeps
an accurate record of all danages. Enphasis should be placed on
cooperation with state and | ocal authorities.
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SECTI ON 7
CONTRACT ADM NI STRATI ON
7-1. General.

Contract admnistration is the day-to-day activities
required to acconplish the construction contract. This business
rel ati onship takes place between the authorized representative of
the prime contractor and the resident engineer (as the ACO).
Typically, the prine contractor does not authorize subcontractors
or suppliters to do business directly with the resident engineer.
Simlarly, the resident engineer rarely allows any ot her agency
of the Governnment or the resident office staff to do business
with the prime contractor w thout specific know edge and official
aut horization. All contractual conmunications, shop draw ngs,
sanpl es, reports, and cost proposals are exchanged directly
between the prime contractor and the resident engineer. This
prof essi onal approach is the basis of the relationship between
the Governnent and the contractor to construct quality facilities
within tinme and budget constraints.

7-2. lInspection by Audit Agencies.

The Corps of Engineers contract adm nistration process is
audi ted and 1 nspected both by internal HQUSACE teans, and by a
nunber of other agencies, such as Arny Audit Agency (USAAA),
DODIG DAIG EIG and GAO  The negotiation and docunentation
procedures utilized in contract adm nistration are an inportant
area of concern to these agencies, The enphasis placed on Quality
extends to actions in the contract adm nistration process.
Contract adm nistration nust be perfornmed in accordance with ALL
appl i cabl e Federal, DOD, and Arny acquisition policies. The
follow ng nodification actions are considered to be critical
areas where the ACO should continue to place enphasis, in order
to inprove conpliance with good DOD contract procedures:

a. Technical Analysis (TA)

b. Pre-negotiation Objectives (PNO

c. Price Negotiation Menoranda (PNM

d. I ndependent Governnment Estimates (I GE)

e. Proper use and disposition of audits

f. Business O earance Menorandum ( BCM
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7-3. Defense Priorities and Allocations System (DPAS) & Materials

it
Expediting for Mlitary Funded Constructi on.

a. DPAS is the inplenmenting regulation of the Defense
Production Act of 1950 which is designed to assure the tinel
availability of industrial resources to neet current nationa
def ense requirenents and to provide a framework for rapid
industrial nobilization in case of a national energency. DPAS is
general ly thought of with respect to wartine nobilization,
however, it can be a valuable tool in acconplishing our peacetine
m ssion by preventing schedul e slippages resulting fromlate
mat eri al / equi pment del i veri es.

b. Quidance for inplenentation of DPAS is contained in Part
12 of the FAR and EFARS. During the final design
bi ddability/constructibility review a determ nation nmust be made
as to whether or not the project will be included in the system
This determ nation nust be made so that the appropriate contract
cl auses can be included in the solicitation. Effective use of
the system during construction can be assured by:

(1) Assi gning appropriate ratings to orders

(2) Tracking rated orders to insure they are receiving the
required priority treatnent

- (3) Providing tinely response to requests for priority
assi st ance

(4) Wen necessary, discussing the requirenments of the | aw
and potential penalties for nonconpliance with suppliers

c. A detailed description of the systemis contained in a
panphl et entitled DPAS published by the Departnent of Commerce.
The ovwervi ew section of the panphlet is particularly informative
and is suggested reading for all contract adm nistrators. Copies
of the panphl et can be obtained by contacting the office of
| ndustrial Resource Admi nistration, Room 3876, U S. Departnent of
Conmmer ce, Washi ngton, D.C. 20230. DPAS is another potentially
val uabl e tool for acconplishing our goal of producing a quality
product in a tinmely manner. Its application should be considered
along with the other contract admnistration tools and utilized
as appropri ate.
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d. If late arriving material causes an inpact on national
defense or critical operations of other Governnent agencies, the
resi dent engineer is responsible for foll owup on the
ef fecti veness of the DPAS procurenent. The resident engi neer
must insist that the contractor and his subcontractors
conply with the contract provisions requiring submttal of copies
of all purchase orders.

e. Materials expediting.

(1) Construction contracts provide that the contractor be
responsi ble for procuring the materials and equi pnent accordi ng
to the contract specifications. Construction progress often
falls behind schedule due to delays in the delivery of nmaterials
and equi pnent. The resident engineer ensures that the contractor
does the following: Oders all materials and equi pnent pronptly;
specifies delivery dates that wll neet the construction
schedul es; expedites the subm ssions of required shop draw ngs;
mai ntains a vigorous followup of all orders; and keeps the
resi dent engi neer informed of the progress of procurenent. The
resi dent engineer also maintains a followup systemto ensure
materials are ordered and delivered in sufficient time to avoid
wor k del ays.

~(2) I'f the contractor is unable to obtain satisfactory

delivery of materials and/or equi pnent through its own efforts,
an expediting service is _ _ _
mai ntained in the district office to assist in such cases. Wen
it becones apparent that the efforts of the contractor will not
obtain the desired results, the contractor should be advised to
submt a request for assistance fromthe appropriate elenent in
the district office. The followwing is a list of required itens
on the request for assistance:

(a) Contract nunber and nane.

(b) Contractor's nane and address.

(c) Nanme of subcontractor who ordered the material.

(d) Purchase order nunber.

(e) Distributor's nane and address.

(f) Product nane and nodel nunber.

(9) Required delivery date.

7-3



EP 415-1-260
6 Dec 90

(h) Prom sed delivery date to job site.

(i) Project office contact point and phone nunber.

(j) Remarks (brief reasons for request; if overseas, state
request for mlitary shipnent or shipnent at contractor's
expense).

(3) After a request for assistance has been submtted, it is
essential that the contractor keep the district infornmed of any
change which may alleviate the need for assistance or affect the
del i very dates.

7-4. Mobilization Areas.

a. The resident engineer should request a plan fromthe
contractor showi ng the use of the material storage and work
areas. This should include a |layout of the work area with the
| ocation of tenporary sheds, buildings, utility connections, and
project and safety signs. |f the work areas shown on the
drawi ngs are unacceptabl e, the resident engi neer shoul d negotiate
an acceptable area tor the contractor's nobilization and storage
requi renents. The provisions of the contract regardi ng waste and
borrow areas and all utility connections shoul d be coordi nat ed
with both the DEH and the contractor to ensure that interruption
and shut down procedures are foll owed.

b. Tenporary construction project and safety signs nay be
specified for individual construction contracts by the
contracting officer. Wen signs for civil projects are
specified, they nust conformto EP 310-1-6, G aphic Standards
Manual . Project signs for mlitary projects nmust also conformto
EP 310-1-6a & b, Signage Manuals, or they may be nodified to neet
user requirenents. The |ocation of these signs will be indicated
on the area use plan. Additionally, information regarding the
Davi s-Bacon ACt. Drug-Free Wrkplace, EEOQ etc. shall be
prom nently displayed on a jobsite sign.

7-5. Buy Anerican Act.

a. The "BUK Anmerican Act" as stated in FAR cl ause 52.225-5
provi des that the Governnent give preference to donestic
construction material and this is a standard clause in all USACE
construction contracts. Wth few exceptions, only donestic
construction materials naﬁ be incorporated into civil and
mlitary construction work in the United States. The FAR 25. 201
defi nes donestic construction material as:
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(1) An unmanufactured construction material mned or
produced in the U S., or

(2) A construction material manufactured in the U S, if the
cost of its conponents m ned, produced, or manufactured in the
U S. exceeds 50 % of the cost of all its conponents.

b. ACO s have the responsibility to actively enforce the
"Buy Anerican Act" requirenents. Wen you have questions
concerning the status of materials under the Buy Anmerican Act
provi sion, consult your contracting and | egal counterparts.
Cof ferdans and ot her tenporary structures are to be treated
as a permanent dam under the provisions of PL 100-371 and the
provi sions of the Buy Anmerican Act applies unless the tenporary
structures are detailed in the contract plans and specifications.
(See CB # 88-9)

7-6. Changes and Mbdifications.

a. Ceneral. The basic construction contract expressly sets
forth the rights and obligations of the parties signing the
contract. The contractor is bound within the tinme specified to
deliver a facility, as prescribed by the detail ed technical plans
and specifications, and he nust do this in accordance with the
provi sions of the contract. The Governnment has a legally
enforceable right to this performance. 1In return, the Governnent
is bound to pay the contractor a firmfixed price for successful
conpletion of 1ts undertaking, and the contractor has a
corresponding legally enforceable right to such paynent. After
the basic contract is awarded, any change within the general
scope of the contract will be acconplished by a contract
nodi fication. Modifications can be executed only by the
Contracting O ficer or the Adm nistrative Contracting O ficer.

Gui dance for processing nodifications and clains is treated in
detail in EP 415-1-2, Modifications and C ains Cuide; further
appl i cabl e guidelines are issued by each division and district as
| ocal refinenents in the adm nistrative process.

b. Types of Modifications. FAR 43.101 defines a contract
nodi fication as: "any witten change in the terns of a contract."”
Modi fications are executed pursuant to the FAR cl auses of the
contract. The various types of FAR cl auses under which
nodi fications are processed is discussed later in this section.
For the purpose of this discussion, a nodification to a contract
is a signed docunent altering a fixed-price construction
contract. FAR 43.103 defines a contract nodification as either:
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(1) Bilateral. A bilateral nodification, including a
suppl enental agreenent, is a contract nodification signed by the
contractor and the Contracting Oficer. Bilateral nodifications
are used to (a) nake negotiated equitable adjustnents resulting
fromthe i ssuance of a change order, (b) definitize letter
contracts; and (c) reflect other agreenents of the parties
nodi fying the ternms of the contract.

(2) Unilateral. A wunilateral nodification is a contract
nodi fication that is signed only by the Contracting Oficer.
Unil ateral nodifications are used, for exanple, to (a) nake
adm ni strative changes; (b) issue change orders; (c) make changes
aut hori zed by cl auses other than a changes clause (e.g., Propert
cl ause, Options clause, Suspension of Wrk clause, etc.); and (d
i ssue termnation notices. Sound contract adm nistration
practices require good faith efforts to execute bil ateral
nodi fications. However, there are instances when issuance of
unilateral nodifications is necessary. First, when all attenpt to
negoti ate and execute a bilateral nodification are exhausted, a
uni l ateral nodification should be issued. Second, if a
contractor has submtted a claimon which the Governnent
determ nes partial nmerit, a unilateral nodification should be
i ssued for that portion of the claimwhich has nerit and for
whi ch a nonetary anmount can be determ ned wth reasonable
certainty. These procedures for unilateral nodifications wll
facilitate the updating of schedul es and recognition of the
i npact on overall project conpletion.

c. Definitions.

(1) Change Order. FAR 43.101 defines a "change order" as
"... awitten order, signed by the contracting officer,
directing the contractor to nake a change that the Changes cl ause
aut horizes the contracting officer to order w thout the
contractor's consent." The Governnent's right to make such
changes is provided for in the Changes clause at the tine the
basic contract is awarded. The contractor and the surety have
agreed under the terns of the contract to execute changes that
are within the general scope of the contract. The "w thout the
contractor's consent" provides the contracting officer with a
powerful tool. This witten order is binding upon the contractor
whet her or not it contains an adjustnment of price and tine, and
the contractor is obligated by the basic contract to proceed wth
the work as changed. This definition of change order differs from
t he term nol ogy previousI% used by the USACE. Historically, the
USACE referred to any within scope contract nodification as a
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change order. This was used for bilateral as well as unilateral
nmodi fications. The use of "change order"” to describe a
uni l ateral directed nodification again natches ot her agencies
termnology and is consistent with the FAR

(2) Unpriced Changed Orders. An unpriced change order is a
witten order under the "Changes" clause of the contract
requiring the contractor to acconplish the work prior to
definitization of the nodification. Specific procedures nust be
foll owed as required by EFARS 17. 7503 and DFARS 217.75 when an
unpriced change order 1s issued. These procedures should be used
only when conditions of urgency or uncertainty dictate proceeding
with the work prior to reaching final agreenent on the change.
Since forward pricing of contract actions, including
nmodi fications, is the preferred nethod of contracting.

(3) Supplenental Agreenent. FAR 43.101 defines
"suppl enental agreenent” as: "a contract nodification that is

acconpl i shed by the nutual action of the parties" i.e., a
bi | ateral agreenent making a change to the terns or conditions of
the contract. It may be either within or not wwthin the scope of

the contract. A supplenental agreenent is added as a suppl enent
to an existing contract sinply as a matter of adm nistrative
conveni ence. Additional work outside the scope of the original
contract should nornmally be avoi ded, however if required, it
should be limted to the foll ow ng cases, and nust be a

negoti ated suppl enental agreenent.

(a) The work to be acconplished by suppl enental agreenent is
so interrelated wwth that already being acconplished under the
contract as to nmake utilization of a separate contractor
i npracti cabl e.

(b) The site is so renpte and the anount of the work so
small, as to nmake obtaining bids froma contractor other than the
one already on the site inpracticable.

(c) There is an extrene urgency in the perfornmance of the
wor k and bids cannot be solicited i mediately.

When approval is secured, the funds available, and the

contractor's surety has consented, this alteration to the

contract is processed in accordance w th paragraph 7-6e.
(4) Scope.

(a) The proper nedium for maki ng changes within the general
scope of a contract and wthin the physical limts of
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the construction site is by a witten order fromthe contracting
officer to the contractor 1n the formof a bilateral or

unil ateral nodification. Deletion of work is handled |i kew se,
unless it is a major reduction. |If it is a major reduction, the
del etion of work will be handl ed under the Term nation for
Conveni ence of the Governnent clause of the contract

(b) The proper nedium for maki ng changes that are outside
the general scope of the contract is by a supplenental agreenent.
The contractor has not agreed in advance to perform work outside
the general scope of the contract and such work cannot be
requi red wi thout consent or acceptance by the contractor and his
surety. A supplenental agreenent is a new negotiated contract
whi ch nust be founded upon offer, acceptance, and consi deration;
and therefore, by definition is a bilateral agreenent. The
magni t ude, or scope, of a construction contract is determ ned by
t he physical characteristics of the work contracted for, as
expressed in the basic contract. Enlarging the scope of the work
or adding materially to the work by suppl enental agreenents is
general ly considered sole source actions, and have been
criticized as circunventing the intent of the Conpetition in
Contracting Act. The probability that additional work nay be
done nore conveniently, or even at |ess expense by the original
contractor, because the contractor is already on site, is not the
controlling factor in determ ning whether or not the work should
be obtai ned by conpetition.

d. Authorization to Issue Mdifications. Modifications can
be signed by the contracting officer or anyone directly
aut hori zed as an ACO in accordance with AFARS 1.603.2 (91). The

letter of authorization fromthe contracting officer will state
the type of nodifications the resident engineer can sign and the
monetary limtations. The contractor will be furnished the sane

i nf ormati on.

e. Elenments of the nodification process. Modification
preparation is in accordance with district guidelines.
Modi fications of a criteria or design nature are usually
originated in the district or by the using service. User
requested changes on mlitary construction (Arny) projects nust
be approved by the Corporate G oup consisting of the mlitary
construction division, the using agencies mgjor command, and
HQUSACE. Modifications of a field nature are originated by the
resident engineer. Justification for a design change
requires that a definite benefit be derived by the Governnent as
a result of the change. Benefit normally nmeans a change in which
t he Governnent receives an inprovenent
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in function or service, based on design requirenents, or a
reduction in time (check the contractor's schedule) or noney in
the contract without affecting established quality. Once a
nodi fication is deened necessary, it is incunbent upon the
Governnment to proceed expeditiously with the processing

of that nodification.

(1) Request for proposal (RFP). The originator of the
alteration to the contract prepares the revised draw ngs and
specifications. |f these revisions inadequately describe the
alteration, additional sketches and descriptive wordi ng may be
required to clarify the scope. The contractor nmay be required to
submt the proposal, including detailed breakdown for cost and
time, by a specific date (allowing a reasonable tine). Wen the
contractor fails to neet the date, and the RE is unsuccessful in
securing a proposal, the contractor is advised that this
constitutes nonconpliance with the contract. |If the situation
persists, the matter should be forwarded to the district for
contracting officer assistance which nmay require issuing a
uni l ateral nodification.

(2) Construction Funds Requests.

(a) Construction contract changes and cost increases, have
al ways been a subject of nanagenent attention. One of the
princi pl e concerns of HQUSACE, the ASA(I &nd;L), custoner
organi zati ons (such as Air Force, other DOD Agenci es,
etc.) and Congress has been whet her appropriate actions are being
taken to prevent recurrence of simlar problens in the future.
Unfortunately, many requests received by HQUSACE fail to address
this and other critical issues. An inpression nmay devel op that
there is a lack of concern in the Corps beyond sinply getting the
nmoney to ﬁay for the mstakes. Unless this inpression is turned
around, the ability to successfully respond to valid change
requi renments will be seriously jeopardized.

(b) There is no guarantee of funds approval for a
construction change. However, a well prepared justification wll
enhance the process significantly. As a mninum fund requests
shoul d contain, in addition to basic project information such as
description, contract nunber, BAAN (for AF), etc., the follow ng
i nformati on:

- A category for each change: user request, differing site
condi tions, design deficiency, etc.

- The cost of each change.
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- The status of each change.

- The cost for each change category executed.

- The cost for each change category pendi ng.

- The ratio, expressed in percentage, of CWE PA

- ldentification of those changes which can be acconpli shed
by separate foll owon contract.

- The inpact if the proposed work is not approved.

- If an A-E design is involved, identification of actions
underway with regard to possible liability. The status of the
Contracting Oficer's evaluation will be provided, and, if a
decision is nmade not to pursue recovery, the basis for that
decision wll be provided.

- If an in-house design is involved, the status of actions
underway to preclude future recurrence.

- Special efforts to reduce cost growh associated with
t hese changes, if any.

- Paynent date upon which the agreenent is predicated.

- The identification of followup actions intended, with
respect to avoiding simlar circunstances and when they wll be
acconpl i shed.

(c) Timely Submttal of Requests. Certain funds requests

W |l require reprogramm ng approval. Current DOD procedure is to
make Congressional reprogranmm ng submittals on the 10th of each
month. Only in rare cases will submttals be made in the nonths

of August and Septenber. DOD processing tine runs from 2-5
weeks. Field offices need to be aware of this schedule

to mnimze adverse inpact on tine sensitive reprogranm ng
actions. Detailed justification is necessary to docunent prudent
busi ness practices and to assure custoners, as well as the
Congress, that efficient use of the taxpayer's dollar is being
made. Thus, conplete candor in analyzing all circunstances
associated with overruns is essential.

(3) Governnment Estimate and Cost Anal ysis. An independent
Government estimate nmust be prepared and approved prior to
negoti ating for any change order of $25,000 or nore, or when the
conbi ned anmount of increases and decreases alone is $25,000 in
val ue. The resident engineer provides field
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data needed to develop the estinmate which will be prepared either
in the resident office or in the district in accordance with

di strict procedures. Changes for |ess than $25, 000 nay be

eval uated using the detailed contractor's proposal and a cost
anal ysis prepared by the resident office (see EFARS 36. 203,
Government Estimate of Construction Costs, for estimate

requi renents).

(4) Technical Analysis. The FAR defines technical analysis
as the exam nation and eval uati on by experienced personnel having
speci al i zed know edge of the proposed quantities and ki nds of
materials, |abor, processes, special tooling, facilities, and
associ ated factors in the proposal; in order to determ ne and
report on the need for and reasonabl eness of, the proposed
resources assum ng reasonabl e econony and efficiency (See FAR
15.801). For all proposals where cost and pricing data is
requi red, a technical analysis should be prepared. |If the
contracting officer decides to waive the technical analysis, the
nodi fication file should be appropriately docunented as to the
reason for the waiver. The technical analysis should include al
the itenms noted in FAR 15.805-4. The format for the portion of
the technical analysis specifically addressing the proposal
shoul d clearly enphasize each itemrequired by the FAR even if
to state that it 1s not applicable. This guarantees that al
pertinent topics are addressed. Additional guidance on preparing
a good technical analysis can be found in EP 415-1-2.

(5) Audits. Wen a proposal including cost or pricing data
is recelved, the resident engi neer reviews the proposal for
conpl eteness, prepares a technical analysis of the proposal, and
forwards the proposal (with an SF 1411, Contract Pricing Proposal
Cover Sheet, signed by the contractor) and the technical analysis
to the construction division with a request for an audit. |[If the
esti mated val ue of the changes to the contract exceed $100, 000, a
written Business Cl earance Menorandum (BCM is required prior to
initiating price negotiations in accordance with AFARS 15-807,
Pre-negoti ati on Cbjectives. Negotiations on price cannot proceed
until the audit is available. However, discussions concerning
the technical analysis, regarding scope and other matters not
i nvolving price can be resolved wth the contractor, insofar as
possi ble, while the audit is in process to reduce the tine
required to negotiate the nodification.

(6) Negotiation Objectives. The FAR requires that the
adm ni strative contracting officer (ACO establish pre-
negoti ati on objectives before negotiation of any pricing action.
This requirenment can be fulfilled in several
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different ways. The scope and depth of the analysis supporting
the objectives should be directly related to the doll ar val ue,

i nportance, and conplexity of the pricing action. For all
nodi fi cati ons over $100, 000, and for nost other types of

negoti ated contract acquisitions, AFARS 1.691 requires that a
Busi ness C earance Menorandum (BCM be prepared and retained

in the contract file. For all other types of nodifications under
$100,000, it is encouraged that informal pre-negotiation

obj ectives be prepared before proceeding with negotiations. The
pur pose of a Business C earance Menorandum (BCM is to docunent
that a proposed contractual action represents good busi ness

j udgnent, conforns to Federal, DOD, and Arny acquisition
policies, and that the price established is fair and reasonable.
The BCM serves as the historical record of the business and
pricing aspects of a contract action. It shows the significant
facts that were considered in reaching agreenent and how t hese
facts influenced the judgnent of the contracting officer. The
BCM nmust satisfy the requirenents of FAR 15.807 and FAR 15. 808.
The BCM generally consists of two parts as foll ows:

(a) Pre-negotiation Business C earance Menorandum ( PreBCM .
Upon recei pt of the contractor's proposal, DCAA audit, pricing
and contract adm nistration reports, and upon the conpletion of a
t horough eval uation of the technical aspects, price and proposed
contract terns; a PreBCM shall be prepared setting forth all the
significant details of the proposed contract action and the
course the contracting officer proposes to pursue. The PreBCM
denonstrates that the negotiator is adequately prepared to enter
negoti ations, that the significant facts have been eval uated, and
the judgnents nmade in arriving at the prenegotiation objective
are sound. The PreBCM nust neet the requirenents of FAR 15. 807.

(b) Post-negotiation Business C earance Menorandum
(PostBCM . Upon the conpletion of negotiations, the Post BCM
shall set forth in detail the negotiation results obtained, in
accordance with AFARS 1.691-3. The Post BCM conpl etes the
hi storical record and docunents that the agreenent reached is
fair and reasonable. It reconciles the differences between the
PreBCM obj ective and the negotiated settlenent by presenting
addi tional facts obtained during negotiations. The Post BCM nust
meet the requirenents of FAR 15. 808.

(7) Negotiations. The nodification cannot be issued for a
price greater than the Governnent estimte. (except in the case
where the estimated credit is equal to or less than the
contractor's proposal). The contractor's proposal, audit, and
si gned pre-negoti ati on nenorandum of objectives are
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conpared wth the Governnent estimate, and pricing is resol ved by
negotiations with the contractor. |If it is determned that the
contractor's proposal is in error, the contractor is requested to
change the quotation, preferably on the face of the original, and
sign the changes. |If the Governnent estimate is in error, it may
be revised in accordance with guidelines furnished in ER 415-345-
42, Costs, Cost Estimating, and Reserves for Contingencies, and
the EFARS. In addition, a statenent is included in the record of
negoti ations stating specifically where and why the contractor's
gquotation or the Governnent's estinate was revised. At the
concl usi on of negotiations a conplete price negotiation
menorandum i s prepared and signed by the negotiator. The
negotiation record should clearly indicate the basis for
agreenents reached, any outstandi ng di sagre Governnent estinmate,
reliance placed on the contractor's cost or pricing data in the
negoti ation, and the basis for any allowed tine extension,
preferably froman analysis of the contractor's construction
schedul e, material deliveries and any equi pnent changes.

(8) Preparation of the nodification package. The final
nmodi fi cati on package shoul d include the RFP, the funds
reservation, the contractor's original and revised proposals, the
original and revised Governnent estimates, the audit (if
requi red), the pre-negotiation objectives, the price negotiation
menor andum and the BCM (if required). Al records of
negoti ation are either included in the body of, or attached to,
the price negotiation nmenorandum supporting the final settlenent.

(9) Notice to proceed. A notice to proceed is effective the
day the authorized representative of the Governnment signs the
docunent. A notice to proceed cannot be issued on mlitary
construction until funds are certified avail able by the district.
Cvil works construction follows the requirenments of EFARS
52.2/9109(d), Continuing Contracts. |If a notice to proceed is
needed prior to issuing the nodification package, the district
shoul d be advi sed.

f. Changes clause. The "Changes" cl ause provides that the
CO may unilaterally make changes to the contract within the
general scope of the contract. The clause further provides that
i f such change orders affect the contract tine and/or price, an
equi tabl e adjustnent shall be made and the contract nodified
accordingly. |If due to the urgency of work, the nornal
process as stated in the general paragraph above is inadequate,
then a two-part change order nmay be used. The first part
prescri bes the work to be acconplished and/or an
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anount for paynent purposes, expressly stipulating that such
anount is tentative. The second part will be issued at a | ater
date and wll include the final adjustnent of the change in price
and tine. It is inportant when issuing a two-part change order
to followthe first part with the second part as soon as
possi bl e, so that the contractor or the Governnent cannot

figure the cost of the change on a cost-plus percentage cost
basis, which is a prohibited practice.

Differing site conditions. It is the contractor's
responsibility under the contract clause, "Differing Site
Conditions,” to notify the contracting officer in witing of a
condition differing fromthat shown in the contract docunents,
and to preserve the site until a Governnent inspection is
conpleted. The resident engi neer pronptly investigates the site,
and records existing conditions in photographs and nenoranduns.
The resident engineer usually notifies the district of the
conditions, and relies on their expertise for support during the
investigation. |f the investigation deens the site to have
differing conditions, the records of the investigation becone the
basis for an RFP.

h. Excusabl e Contract Del ays.

(1) Time extensions due to weather. Tine extensions in this
context apply only to the contract clause entitled "Default" and
nmore specifically to the tine extensions for weather. \Wen tine
extensi ons for weather del ays are being considered, there are two
fundanental principles that nust be followed: (a) The contractor
must have been actually hanpered in a manner that woul d del ay
final conpletion of the job and, (b) the weather conditions
must have been ot her than those which coul d have been anti ci pated
in the approved schedule. Also, the contractor nust not have
willfully or negligently caused the delay. Generally, the
contractor nust notify the contracting officer of delays caused
by unusually severe weather. The contracting officer bears the
obligation of extending contract tinme for such delays. The basis
for evaluating the Iength of tinme for the delay is described in
ER 415-1-15, "Construction Tinme Extensions for Wather". The
contract provisions should already contain data on weat her
normal |y expected to occur. The contractor is advised in witing
on a nonthly basis of the results of the evaluation and the
al l omabl e tine delays. A suspense date is given the contractor
for response. |If the contractor's concurrence i s not received,
negoti ati ons may be warranted. Negotiations wth the contractor
are based on the progress schedule, which is updated to determ ne
the effects of the tine extension on construction. At the
concl usi on of negotiations, the

7-14



EP 415-1-260
6 Dec 90

eval uation of tine delays and the progress schedul e becone the
basis of the recommendation that a nodification be issued. Any
necessary nodifications as a result of weather delays wll be

i ssued on not less than a quarterly basis. Under this contract
cl ause, no consideration is given to cost.

(2) Time extensions due to naterial delay. It is the
contractor's responsibility to notify the Governnment of any
del ays caused bﬁ suppliers. This notification includes specific
features of work affected, the date material was ordered, the
original schedul ed delivery and the new antici pated delivery
date. These dates should be tied to the construction
progress schedule or critical features. Additionally, the
contractor nust denonstrate that negligence on the part of the
prime contractor, subcontractor or supplier at any tier was not
the cause of the delay by listing actions taken to inprove
delivery, and efforts nade to secure the supplies from other
sources. The resident engi neer exam nes the facts and
either inforns the contractor, in witing, that the request has
no nmerit, or forwards the entire package to the contracting
gfficer gﬁth recommendations that a nodification to the contract
e issued.

i . Suspension of Work.

(1) Oders to suspend work under the "Suspension of Wrk"
cl ause (FAR 52.212-12, Suspension of Wrk) of the contract shoul d
not be issued unl ess absolutely necessary, as the Governnent may
be |iable for any damages caused by issuing such orders. Partial
rather than total suspension should be used whenever possible.
Suspensi on orders nust be issued by the contracting officer. The
resi dent engi neer should notify the district when a suspension
order is necessary. Suspension orders nmay be necessary to
prevent the contractor from proceeding with work that will have
to be renoved or changed.

(2) The clause allows the Governnent a reasonable tinme to
make deci sions and revise designs. Only after it is determ ned
that a nodification cannot be issued in a reasonable tinme to
prevent stopping all or part of the contractor's work, will a
suspensi on order be issued.

(3) The resident engi neer establishes a suspense on al
actions required to permt resunption of suspended work. The
district is advised inmmedi ately to take necessary action to
resci nd the suspension as soon as work can be resuned. Parti al
l[ifting of a suspension should be requested when practicable. A
delay in lifting a suspension of work may substantially
increase the final cost and tine for conpletion.
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(4) Since the Governnment will be |iable for additional costs
and/or tinme resulting froman unreasonabl e suspension of the
work, every effort should be nade to investigate the the effect
of the suspension. The resident engi neer requests contracting
officer action, if needed, to direct the contractor to reschedul e
or revise work procedures in order to reduce the effect of such
suspensi ons.

(5 Imrediately after issuing a suspension of work, the
resi dent engi neersupervi ses an inventory of equipnment and
personnel made idle or delayed bythe suspension. Careful records
are established and maintained to accurately record the effects
of the suspension.

j. Contract Requests, Disputes, and C ai ns.

(1) General. The resident engi neer assunes responsibility
to resolve all questionable areas of di sagreenent as soon as they
arise. Correspondence and reports nust properly identify actions
on di sagreenents in accordance with the definitions that foll ow

in paragraph (2). Inproper identification of a "contract
request” as a "clain may result in triggering actions
unnecessarily. Inproper identification and action on a claim
coul d have severe repercussions. |If the first witten request by

the contractor disagrees with the resident engineer's on any

subj ect, the resident engi neer exam nes the facts and determ nes
if the matter has nerit. The contractor is given a witten reply
i ncluding conplete justification of the resident engineer's
positi on based upon plans and specifications. |If conplete nerit
Is determned, the contractor is advised that a nodification wl|
be processed. |If partial or no nerit is determned, the
agreenent becones a dispute. |If the contractor responds with a
request for a decision by the contracting officer, the
contractor's letter is forwarded pronptly to the district al ong
with the resident engineer's coments and recomendati ons.

The resident engi neer always acknow edges letters fromthe
contractor and states in the reply the disposition of them

Probl ens shoul d be settled at the | owest possible |evel.

(2) Definitions. The followi ng definitions are provided to
assist I1n determning the |Iegal |evel of disagreenent, if any.

(a) Contract request. Any witten request for tinme, noney,

or other relief for which a contracting officer's decision has
not been requested.
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(b) Dispute. A disagreenent between the contractor and the
contracting officer, or any of his authorized representatives,
which is not a claimbecause it does not neet the precise
criteria for a claim Disputes nust be handl ed expeditiously to
avoi d escalating a dispute to a claim As soon as a dispute is
known to exist, the resident engi neer nust begin recording al
facts, keeping accurate records, and taking photographs where
appl i cabl e.

(c) daim A "Clainf is defined in the FAR as a witten
demand by one of the contracting parties, as a matter of right,
t he paynent of noney in sumcertain, the adjustnent or
interpretation of contract terns, or other relief arising under
or relating to the contract. A witten demand by the contractor
seeking adjustnents to the contract nust neet the requirenents of
the Contract Disputes Act of 1978 for it to be properly
classified as a claim A voucher, invoice, or other routine
requst for paynent that is not in dispute when submtted is not
a claim

(3) Initiation of a Caim A dispute can becone a claim
only when it fully neets the definition stated above. Contractor
clalms nmust be submtted in witing to the contracting officer
for a decision. The CO nust docunent the contract file with
evi dence of the date of receipt of any subm ssion deened to be a
claim However, a witten demand or witten assertion by the
contractor seeking the paynment of noney exceedi ng $50, 000 i s not
a claimunder the Contract D sputes Act of 1978 until certified
as required by the "D sputes" clause of the contract (FAR 52.233-
1, Disputes). A contractor's claimexceedi ng $50, 000 nust be
acconpani ed by a certification which includes the follow ng:

- The claimis made in good faith;

- Supporting data is accurate and conplete to the best of
the contractor's know edge and belief; and

- The anmount requested reflects the contract adjustnment for
whi ch the contractor believes the Governnent is |iable.

The aggregate anount of both the increased and decreased costs
nmust be used in determ ning when the dollar thresholds requiring
claimcertification are nmet. |If the contractor is an individual,
the certification nust be executed by that individual. |If the
contractor is not an individual, the certification nust be
executed by a senior conpany official in charge of the project or
an officer or general partner of the contractor. A contracting
of ficer's decision nust be issued
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within 60 days of the date the Governnent receives a properly
endorsed contractor's request for a CO decision. The resident
engi neer pronptly advises the district of each claimand forwards
the claimand all pertinent supporting data with his
recommendation. |If a determ nation is nmade b% the contracting
officer that the claimhas nerit, the claimthen is subject to
negotiation and is appropriately processed as a contract
nodi fi cati on.

(4) Interest on Cainms. The CGovernnent nust pay interest on
a contractor's neritorious claimon the amunt found due and
unpaid fromthe date the contracting officer receives the claim
If it is over $50,000, it nust be properly certified in
accordance with FAR 33.201(a) before recelpt is acknow edged by
t he Governnent.

7-7. Oficer Engineering.

a. Ceneral. Sone of the nmain duties of a field office are
as foll ows:

(1) Keep all engineering records.

(2) Maintain master sets of plans and specifications.

(3) Prepare partial and final contract paynent estinates.
(4) Prepare progress reports.

(5) Review and check shop draw ngs, certificates, and
sanples of materials to be used by the contractor.

(6) Prepare cost estinates.

(7) Negotiate change orders and prepare nodification
packages.

(8) Solve engineering problens, within their capability.

(9) Dissem nate engineering data to quality assurance
personnel .

(10) Assure that draw ngs used to produce record draw ngs
are current and factual.

(11) Keep abreast of potential clains.

(12) Monitor contract funds.
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b. Paynents to the contractor.

(1) The resident engi neer reviews and approves all progress
paynent estinmates. Paynents to the contractor and paynent
frequency are set forth in the "Paynents Under Fixed Price
Construction Contracts" or an equivalent clause of the contract.
Frequency of paynent is usually specified as nonthly, but the pay
period date should be nutually agreed upon by the resident
engi neer and the contractor. The itemto consider in
establishing a pay period date is the workl oad of the resident
engi neer and the district. If possible, pay days for various
contracts should be spread out over the nonth. The resident
engi neer nust conply with the requirenents of the Pronpt Paynent
Act as described I n paragraph 7-8.

(2) Progress paynents to the contractor are based on the
val ue of acceptable work the contractor has placed from one pay
period to the next. Preferably, agreenent is obtained with the
contractor on progressive earnings through consultation prior to
preparing the partial pay estinmate. The contractors breakdown of
t he paynent estimate should be conpared to the appropriate |ine-
itempay itens in the NAS

(3) Partial pay estimates are prepared by the resident
engi neer on ENG Form 93. Estimates are nunbered consecutively
and submtted for each pay period in which earnings accrue
t hroughout the life of the contract, with the |ast estinate
marked "final." |If no noney is earned during a pay period, that
period is included in the next pay period in which earnings
accrue. The date on the estimate is the inclusive period covered
by this estimate. The estinmate nust be arithnetically correct.
The estinmates may be signed and approved by the resident
engi neer, if so authorized. The contractor or authorized
representative should sign the original before forwarding the
estimate for paynent to the district, but this is a requirenent
only on "final" paynent. The contractor does not have to agree
with the anmount being paid. Wen a NAS is used, it should
provi de the supporting data for interimpay estinmates. Wen
there is an unreconcil ed di sagreenent in the anount of contractor
earni ngs, the resident engi neer advises the contractor of the
di fferences and forwards the estimate to the district for
paynment. The contracto "D sputes” clause. The resident engineer
should submt a report of the facts relating to the protest to
the district.
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(4) The contractor may be paid for materials onsite which
have not been incorporated into the construction, if an invoice
is provided with the pay estimate. Material stored offsite may
be 1 ncluded for paynent only when the specific authority is
provi ded. Paynent for materials stored offsite is nade agai nst
the contractor's furnishing of paid invoices. Only then does
the Governnent have title to the material. Paynent is nade only
on approved material to be incorporated in the job which is
properly stored and protected. Care is taken to deduct the cost
of the material previously paid for as such. Wen NAS is used,
work activities may be broken down into material delivered and
materials installed to permt easier control for paynment purposes
and to elimnate doubl e bookkeeping, and the necessity of
i nvoi ces to support paynent for materials.

(5) Retainage is deducted in accordance with the provisions
of the paynents clause. |If the performance date covered by the
estimate extends beyond the established contract conpletion date
as nodified, |iquidated or actual damages are deducted in
accordance with the terns of the contract. Wen the contractor
is entitled to additional time excusable under the terns of the
contract, |iquidated damages are not withheld from nonies due the
contractor nerely because a formal nodification was not issued.
Shoul d such a situation arise, the resident engineer attaches a
statenent of facts to the paynent estimate form \Were
I i qui dat ed damages are not stipulated by the contract, and it has
been determ ned by the contracting officer or the authorized
representative of the contracting officer that there are no
actual damages due to delays in the work for which the contractor
should be held liable, the following statenent is submtted with
the estinmate: "No damage to the Governnent occurred as a result
of delay in conpletion of the contract.” A statenent of facts is
attached to justify having no requirenents for assessnent of
damages. Wen a contractor is |agging behind schedul e, when
deficiencies or controversy exists over the anount of additional
time that is excusable, enough pay is held back to cover al
possi bl e |iquidated or actual damages or corrective wrk. The
resi dent engi neer possesses and may exercise the right to
wi t hhol d noni es for operation/ maintenance manual submttals,
defective workmanshi p, wage rate violations, failure to correct
deficiencies, unsafe conditions, and poor adm nistration of the
contract. However, funds wthheld will not exceed the
val ue of the disputed itens.
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(6) When a contract contains estinmated quantity paynent
itenms, the "Variation in Estimated Quantity" contract clause is
oFerative (FAR 52.212-11, Variation in Estimated Quantity). The
cl ause provides that when the actual quantity varies nore than 15
percent above or below the estimted quantity in the contract bid
schedul e, an equitable adjustnent in the contract price will be
made on demand of either party. Al appearances of overrun or
underrun in costs of line itens should be called to the
district's attention when they are first discovered and again
when submtting the pay estimate. Separate fromthe estimte, a
report is furnished to the district giving the facts concerning
the overrun or underrun of itens of work and cost. An overrun or
underrun occurs when it is determ ned that the estinmated quantity
given in the bid schedule is not the final quantity. The
conputations of the final price in excess of 115 percent of the
original bid price should reflect the fact that the contractor
has been paid fixed costs plus nobilization and denobilization
costs. Therefore, the new unit cost will probably be | ess than
the contract unit costs. Although the unit price may be
i ncreased for quantity underruns of 15 percent or greater, the
total costs for the line itemmy not exceed the contractor's bid
for the line item Be aware that a large variation may
be tantanmount to a differing site condition. The cause of the
variation nmust be considered. When added work is directed, a
nodi fication to the contract should be considered rather than a
variation. This nodification may include an adjustnent for tine
only if the final quantity is between 85 percent and 115 percent
of the original bid quantity and the adjustnent delays contract
conpl eti on.

(7) The final estinmate is based on an exact summary of al
wor k perfornmed under the terns of the contract. Conputation
sheets are prepared to back up each final estinmate. The
conput ati on sheets should contai n necessary draw ngs, sketches,
cross-sections, weight tickets, adding nmachi ne tapes, and
conputations. All itens are indexed with the conputation sheets
and conpiled for ready review and checking. All conputations are
checked, signed, and dated, and conputation sheets are kept
current as items of work are conpleted. The conpleted
conput ati on sheets and final estimates can be submtted to the
district for review and final paynment w thout |engthy del ay.
Delay in making the final paynent may result in Governnent
l[itability for interest on | ate paynent. Accordingly, all final
paynment actions should be processed pronptly. CQutstanding clains
shoul d not delay final paynent. The contractor should sign the
final paynment estimate and the rel ease statenment with a listing
of clalns as exceptions to the rel ease.
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c. Progress and progress reporting.

(1) Progress schedule. Wthin 5 days of comrenci ng work, or
a length of tinme otherw se specified, the contractor nust submt
to the resident engineer for approval a realistic progress
schedul e for the prosecution of the contract work. The schedul e
must be in the specified format and shoul d include sufficient
detail to indicate how the contractor plans to neet the
requi red conpletion date or dates. It nay be a nodified network
or a fully conputerized NAS. As a mninmum the salient features
of work under the contract nust be shown. The planned operations
for each feature having a separate conpl etion date nust be
identifiable in the schedule. The resident engi neer may gui de
the contractor by neans of a sanple schedul e; however, the sanple
schedul e should be for sone other job to avoid directing the
contractor's work sequence. The resident engineer carefully
reviews the contractor's submtted progress schedule, and if it
is found to be practical, adequate I1n detail, well balanced in
regard to value, and in conpliance with contract requirenents,
t he schedul e shoul d be approved by the resident engineer. The
magni tude and conplexity of the project, wll determne the |evel
of detail that will be required fromthe contractor. The
contractors NAS submttal should contain a realistic schedul e,
appropriate dollar distribution for the various sections of work
and sonetines al so manpower projections. This approach wll
assi st the resident engineer in managi ng the contract schedul e.
I f the schedule is not satisfactory, it is returned wth conmments
to the contractor for correction.

(2) Schedul e changes. To be effective, a progress schedul e
must be mai nt ai ned uE-to-date to reflect the current operating
procedures and all changes in the contract work. The schedul e
subm tted and apﬁroved must be followed by the contractor. Wen
the contractor changes the sequence of actual operations from
that shown on the schedul e, the resident engineer requires the
contractor to revise the schedule, at no additional cost to the
Governnent, to indicate how the contractor currently plans to
conplete the work within the tine allowed by the contract. The
contract requires the contractor to nodify the schedule to
i nclude any revision necessitated by alterations in the work for
whi ch a notice to proceed has been 1ssued. After the change
occurs, these revisions should be incorporated into the
schedul e by the contractor for the succeedi ng progress update.
When the contractor fails to nodify the schedul e, the resident
engi neer directs the nodification by the next update. Any nmgjor
revisions to the schedule by the contractor are subject to the
approval of the resident engineer or by the ACO
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(3) Network analysis. Wien a network anal ysis system ( NAS)
has been specified, the contractor is normally required to update
the diagramor analysis periodically for progress and submt a
narrative report explaining actual or anticipated del ays and
actions taken or proposed to overcone these delays. The resident
engi neer not only enforces the contract provisions for submtting
the reports, but also carefully reviews the content of the
contractor's report, checking 1t against the findings of the
Governnent's QA inspections for conparative differences,
veracity, appropriate actions, and notice of clains, anong other
considerations. Wen NAS is used for a schedule, the analysis of
tinme inpact on the job is determ ned by addi ng or deleting
activities (tinme and value), entering actual progress to date as
of the date the change was ordered, and naki ng new anal ysi s
conputations. This analysis should be used in negotiating the
time which mght be due to the contractor for an alteration to
the contract, as it automatically considers "ripple" effects in
the network process. Information on adm nistering NAS is found
in ER 1-1-11.

(4) Progress reporting. The resident engi neer provides al
necessary field input required for the Automated Managenent
Progress Reporting System (AMPRS) in accordance with district
policy and procedures. Wen requested, a special report of
actual progress is forwarded to the district by the resident
engi neer. Actual progress versus schedul ed progress should be
adequately delineated and significant variations should be
expl ained. Actual or anticipated delays should be nentioned al ong
with actions which the contractor or resident engineer is taking
or proposes to take to regain the schedule. Wen the contractor
falls behind schedule, all facts concerning the progress, delays,
|axity on the part of the contractor, estinmated tine extension,
and estimated conpletion date should be reported to the
contracting officer. Recomended actions to the contracting
officer, if any, should also be shown on the report. It is very
i nportant that each resident office provide accurate and tinely
data input to the AMPRS system since many other nanagenent
| evel s use this data for reporting and forecasting of future
requirenents.

d. Submittal.

(1) Submttals referred to in this paragraph include al
shop drawi ngs, sanples, letters of certification, tests, and
engl neering information that required by the contractor for
quality control and by the contract docunents. All submittals
are processed in accordance with ER 415-1-10.
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(2) During the design phase for each contract, the district
engi neering division or the AJE prepares a |ist of required
submttals. This list should be available at the tinme of the
constructibility review. It is prepared on ENG Form 4288
(Submittal Register) and is made a part of the special clauses of
the specifications. The list notes the submttals considered to
be an extension of design and shows the | evel of review required
(governnent approved, or information only). During the
constructibility review, this list my be edited. The notations
inthis list provide advance warning to the resident engi neer and
the contractor of itens requiring additional tinme-consum ng
coor di nati on.

(3) Submttals are classified as "Governnent approved" or
"information only." Submttals which will always require
gover nnment approval are: extensions of design, critical
materials, deviations, or those involving equi pnent that nust be
checked for conpatibility with the entire system Al submttals
not requiring governnment approval are for information only.
Gover nnment personnel shall performquality assurance revi ews of
information only submttals to assure that the contractor's
quality control programis properly handling submttals. The

nunber of reviews will be at the FOA commander's discretion,
however a m nimum of 10 percent of all information only
submttals will be reviewed. The resident engineer or his staff

reviews all submttals and shop drawi ngs submtted for Governnent
approval, to verify conformance with contract requirenents and
shoul d expedite those that are critical. Al unsatisfactory shop
drawi ngs are returned to the contractor for correction and
resubm ssion. Wen the resident engineer is unable to check the
drawi ngs, the technical expertise of the district is used. Wen
t he draw ngs have been carefully checked by personnel other than
resi dent engineer staff, they nust be returned to the resident
engi neer for approval action, then returned to the contractor. A
predeterm ned policy establishes internal distribution anmong the
resident and district offices and the using agency.

(4) One of the first adm nistrative actions of the
contractor after NTP is the submttal of ENG Form 4288, as given
in the contract specifications, including any changes needed.
This revised list is reviewed for approval and returned pronptly
to the contractor. Tinely and conplete submttals of shop
drawi ngs contribute materially to the successful conpletion of
the job by the contract conpletion date. The submttal list in
ENG Form 4288 provides a record indicating the status of
subm ttals and shoul d be checked at frequent intervals to ensure
necessary anrovaIs are provided sufficiently in advance of need
to avoi d del ays.
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If it is determned that the contractor is dilatory or negligent
in furnishing shop drawi ngs, the resident engi neer requests in
writing pronpt action by the contractor to avoid delays. ENG
Form 4025, (Transmttal of Shop Draw ngs, Equi pnent Data,

Mat eri al Sanples, or Manufacturer's Certificates of Conpliance)
is used as the transmttal docunent for all submttals.

(5 It is essential that shop drawi ngs not only be submtted
on tinme, but exPeditioust handl ed by reviewers. To nmaintain
adequate control of submttals, the resident engineer institutes
a systematic suspense and fol |l ow up procedure for handling shop
dr aw ngs.

(6) Review ng requests for approval of nethods and
procedures for acconplishing such work as bl asting, ground water
control, earthwork conpaction, grouting, pile driving, and
simlar work utilizing certain equipnent and materials; attention
shoul d be directed not only to the requested nethods and
procedures; but also to the flexibility of varying these to neet
all possible conditions. Approvals of this type should be made
conti ngent upon obtaining the satisfactory specified results from
t he proposed nethods and procedures.

(7) Any office having the del egated authority to approve
material submttals nust maintain a technical reference |library
to serve as the basis for these official decisions. The district
office technical library is available to resident engineers.
However, each resident office should maintain sufficient
reference materials to determne that materials and wor kmanshi p
conply with applicable standards such as Anerican Society of
Testing Materials (ASTM, SMACNA, and Anerican Associ ation of
State Hi ghway and Transportation Oficials (AASHTO, etc.; USACE
speci fications; manufacturer's descriptive information and
installation instructions; estimting nmanual s; and ot her
appropriate docunents. Allowance are made i n each annual budget
to update and/ or purchase technical publications.

e. Phot ogr aphs.
(1) Each resident office should have a canera and supplies
for taking construction photographs, or an agreenent may be nade

with the using service to use their photography equi pnent.
Phot ogr aphs are usually taken of the foll ow ng:
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(a) Views of mmjor construction projects during various
stages of conpletion. These photographs are used |ater by
HQUSACE, Divisions, and Districts to conpile a supply of quality
phot ographs for use in command presentations.

(b) Scenes of claimsituations, potential claimareas, or
changed conditions.

(c) Detailed views of work in place for which renoval has
been ordered because of nonconpliance with plans and
speci ficati ons.

(d) Construction in which unusual difficulties have been
overcone or where the subject is of technical interest.

(e) New net hods of construction.
(f) Property or material danages.

(g) Accident evidence and/or sites or potential safety
hazar ds.

(2) HQUSACE occasionally requests 35nmm col or slides of
conpleted mlitary construction facilities be submtted when
construction is conpleted. Black and white photographs and 35mm
color slides which illustrate, in detail, phases and sequences of
construction and new net hods and equi pnment are particularly
desirable, as are video taping and tine | apse novies of certain
projects or construction activities. This material can be used
for construction training prograns, special presentations, and
accident analysis. A conplete description and identification
shoul d be prepared for each picture. The district devel ops and
files the photographs and provides guidance for photographing
ot her non-routine Itens.

f. Record draw ngs.

(1) The contractor is responsible for maintaining at the job
site a current set of record drawings (fornerly referred to as
as-built) marked up to indicate all changes to the original
drawi ngs. The contractor's record drawi ngs should be revi ewed
monthly by the resident engineers staff to nmake sure that they
are current. Additionally, it is advisable for the Governnment's
representative on site to note changes as they are observed.
Such changes shoul d include, but are not limted to, sketches
that are provided in nodifications to the contract, approved
devi ations, and details on shop draw ngs varying from original
drawi ng requirenents.
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As construction work nears conpletion, inits entirety or by
maj or phase, the contractor nust submt a nmarked-up set of record
drawi ngs to the resident engineer. This set is usally conbined
wth other itens not noted on the Governnent representative's

mar ked-up set. Wen the contract does not require the contractor
to maintain a set of record draw ngs.

(2) The resident engineer is responsible for assuring that
the record drawings reflect final as-built conditions. Record
drawi ngs are forwarded to the district when the contractor's work
is substantially conplete or when phases of the work are
conplete. The district can then correct the original tracings
and, if practicable, have the reproduci ble copies ready to return
with the DD Form 1354, Transfer and Acceptance of MIlitary Rea
Property, when conpleted construction is transferred to the using
agency. It is not necessary to retain the drawings until such
itens as painting, seeding, and clean-up are conpl et ed.
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7-8. Pronpt Paynent Act.

a. Public Law 100-496, The Pronpt Paynent Act Anmendnents of
1988, significantly changes the bill paying practices of the
Federal Governnent. These changes apply to contracts awarded,
contracts renewed, and contract options exercised after March 31,
1989.

b. Federal Acquisition circular (FAC) 84-45 contains changes
to the Federal Acquisition Regulations to incorporate the
required revisions. These revisions include elimnation of the
15 day grace period during which the Governnent was entitled to
make 1 nvoi ce paynents without incurring interest penalties, and
the establishnment of an additional penalty if a contractor is
not paid an interest penalty owed by the governnent.

c. In addition, the | aw contains provisions applicable
specifically to construction contracts, which are 1n turn
included in the FAR The follow ng paragraphs will synopsize the
construction contract paynent requirenents and procedures for
i npl enent ati on of these regul ati ons.

(1) The "designated billing office" is defined as the office
or person designated in the contract to first receive the
contractor's invoice or request for paynent. In nbst cases, the
designated billing office will be the Area, Resident or Project
office that is adm nistering the construction contract and should
be so nanmed in the solicitation. Add this itemto your
BdeﬁFility, Constructibility, Operability (BCO review
checkl i st.

(2) The paynment "clock"™ starts to run on the date that a
"proper invoice" is received at the designated billing office.
(The |l aw al so provides for starting the clock upon "constructive
acceptance", but this only applies to construction in cases in
final paynents and paynents for partial deliveries that have been
accepted by the governnent and are priced separately in the
contract.) Each invoice shall be date stanped on its face
i mredi ately upon receipt by the office or individual naned in the
solicitation. |If the designated billing office fails to stanp
the invoice with the actual date of receipt, the "clock"” starts
on the date of the invoice.

(3) A "proper invoice" is defined by FAR cl ause 53. 232-27
(a) (2) and nust include, anong other itens, "substantiation of
t he amobunts requested and certification in accordance with the
requi renents of clause 52.232-5". Paynent will not be nmade
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W t hout contractor substantiation of the anobunts requested,
certification that previous anounts were expended in accordance
with the contract; subcontractors and suppliers have been paid
from previous paynents, and will be paid pronptly fromthe
paynent requested; and that the prinme contractor's paynent
request does not include any anobunts to be w thheld or retained
froma subcontractor. The certification nust appear exactly as
stated in the aforenentioned clause and be fully executed by the

contractor. The degree of substantiation required will depend
upon the type of work involved and will be left to the discretion
of the contracting officer. |In nost cases, however, an update of

t he approved contract price breakdown indicating item zed
conpl eti on percentages that were established by mutual agreenent
bet ween governnment and contractor project personnel

woul d constitute substantiation of work-in-place.

(4) If an invoice is found to be inproper or defective, as
defined by FAR cl ause 52.232-27 (a)(2), the contractor nust be
notified of the defect within 7 days after recei pt of the
invoice. It is reconmmended that the initial notification be
pl aced tel ephonically (see clause 52.232-27 (a) (2), (vii)) and
then confirnmed in witing. The "clock” is effectively stopped
upon notification of the defect and the whole process starts over
Wth the resubm ssion of the corrected invoice. D sagreenent
bet ween the Governnent and the Contractor over the paynent
anount, issues of contract conpliance or retai nage does not form
the basis for finding the invoice to be defective and requiring
resubm ssion. However, since clause 52.232-27 (a)(4)(iv) states
that "Interest penalties are not required on paynent del ays due
to di sagreenent. . ", it is inperative that the ENG Form 93
be annotated to docunent the del ay and alert the designated
paynent office not to pay interest during the delay period.

(5 If the Governnent takes |longer than 7 days to notify the
contractor of an invoice defect, the subsequent pagnent peri od
for processing the corrected invoice is shortened by the nunber
of days that the Governnent exceeded the 7 day requirenent (e.g.
if the specified due date is 14 days after receipt, and the
Government takes 10 days to notify the contractor of a defect,
paynment of the corrected invoice Is due 11 days after receipt).

(6) The due date for progress paynents shall be 14 days

after receipt of a proper paynent request. This requirenent is
contained in P.L. 100-496 and is not subject to negotiation.
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The FAC does provide for nmaking a determ nation as to a contract
or class of contracts and specifying, in the solicitation, "a
period |longer than 14 days If required to afford the Governnent a
practicabl e opportunity to adequately inspect the work and to
determ ne the adequacy of the contractor's performance....". The
O fice of Managenent and Budget (OWMB) Circul ar A-125 states that,
"extended paynent periods would not

be appropriate... for the nmere conveni ence of governnment

enpl oyees, or to avoid any possibility of making |ate paynment."
In order to carry out the Congressional intent, determnations to
specify | onger paynent periods shall be nade by the Contracting
O ficer and shall be docunented by witten justification in the
contract file. Current feedback fromthe field indicates that
where ENG Form 93's are transmtted electronically to the

paynment office, the "50 percent rule" (in the paynent office by
cl ose of business on the day that represents half the pay period,
or in this case, the 7th day) can usually be net.

(7) The release of retained anbunts shall be based on the
Contracting Oficer's determ nation that satisfactory progress
has been nade. Paynent is due within 30 days, or other specified
period, after release is approved.

(8) On final paynents, we don't have the |l atitude of
specifying a | onger paynent period. Paynent is due either the
30th day after receipt of the invoice or the 30th day after
Gover nnment acceptance of the work, whichever is later. \Were
final paynment is subject to settlenent actions (e.g., release of
clains), acceptance i1s deened to have occurred on the effective
date of settlenent.

(9) If a contractor is overpaid (his performance is |ater
found not in conformance with the contract specifications or he
has hel d retainage froma subcontractor and was paid the ful
anount), the Governnent is entitled to interest, and the interest
nmust be deducted fromthe next avail abl e paynent to the
contractor. Although clause 52.232-5(d) predicates such action
upon the contractor’s discovery of the "unearned anount”, there
may be instances where it is necessary for the Governnent to
provi de information for discovery.
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(10) Another major revision is the addition of sonme very
detai |l ed provisions applying to the paynent of subcontractors.
The highlights are:

(a) The provisions flow down to subcontractors and suppliers
at all tiers. The prinme contractor nust include a contract clause
requi ring each of I1ts subcontractors to fl ow down these sane
requi renents to each of their
subcontractors.

(b) Contractors and subcontractors nust pay their
subcontractors within 7 days of receipt of their respective
paynment. They nmay not specify |onger paynent periods in their
subcontracts.

(c) Contractors and subcontractors nust pay interest to
their subcontractors for paynents nade after the due date (7th
day) .

(d) Interest that the contractor pays a subcontractor cannot
be charged to the Governnent.

(e) The Contracting O ficer nust be provided copies of
retai nage and w thhol ding notices issued to subcontractors.

(11) While the section paynents to subcontractors
constitutes a large portion of FAR clause 52.232-27, the Congress
did not indicate it 1ntended to place the Governnent in an
enforcenent role between the prinme and subcontractor on paynent
i ssues. Although the requirenents to provide the contracting
officer with copies of correspondence to subcontractors my
i ndi cat e deeper involvenent, the Ofice of the Chief Counsel has
confirmed that neither OMB circular A-125 nor the FAR requires us
to nonitor and enforce activities between the prine and
subcontractor as identified in subparagraphs (d), (e), (f), and
(g) of clause 52.232-27. Conpliance wth subparagraph (c) wll
be i nplenmented through a nechanismsimlar to the Statenent and
Acknow edgenent Formused in the | abor provisions.
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7-9. Contractor Perfornmance Eval uation.

a. The Construction Contractor Perfornmance Eval uation system
is fully described in ER 415-7-1(FR) and is a val uabl e managenent
tool. The evaluation does influence contractor performance. The
first step in docunenting performance is explaining to the
contractor, during the pre-construction conference, what is
sati sfactory and unsati sfactory performance. The contractor
shoul d clearly understand what is expected during the life of the
contract and that the Contracting Oficer (CO intends to use
interimand final performance eval uations to docunent contract
per f or mance.

b. Under normal circunstances, when a contractor's
performance i s unsatisfactory for a period of three nonths or
[ onger, an interimevaluation nust be initiated. The Contracting
O ficer Representative (COR) nust be on the alert for indications
of unsatisfactory performance. Wen unsatisfactory perfornmance
is noted, the contractor will be called into conference to
di scuss problemareas and their resolution. A Menorandum of
Record (MFR) will be prepared on this conference. The contractor
w Il be advised that performance nust inprove within 30 days.
During this period, the CORw | closely nonitor problem areas.
If no material inprovenent is noted, a letter will be sent to the
contractor as notification of intent to issue an interim
unsati sfactory performance rating. The letter wll address
the previous conference and identify the facts on which the
interimunsatisfactory rating is based. A copy of this
correspondence wll be forwarded to the contractor's bonding
conpany. The COR will insure that the COis personally aware of
the status of the contract at this tine.

c. The contractor will be permtted at | east 14 days to
respond, in witing. At the end of the specified tine period, if
there is no response or evidence of inproved performance, the
interimunsatisfactory rating will be sent to the district's
Construction Division for processing. Once again, the
contractor's bonding conpany will be notified of the actions
taken. |If the contractor responds within the allotted tine
frame, all witten conmments wll be included in the COR s report.
I f not, a comment regarding the contractor's |ack of response
will be included in the evaluation. |In such cases, construction
division will normally send another letter to the contractor,
usual Iy over the contracting officer's signature, offering an
addi tional opportunity for contractor comment, before final
Br?cessing. Any response will be treated as in paragraph (1)

el ow.
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(1) Should the contractor respond to the "letter of intent”
wthin the allotted tinme frame, any witten comments nade by the
contractor shall be included in the report and factural
di screpanci es all eged shall be discussed, resolved if possible,
and nade a part of the report.

(2) Item 14 of the SF 1420 nust contain conments in
sufficient detail, based on back-up material and using specific
i nstances of deficiencies, as required, to back up the proposed
unsatisfactory rating. This is particularly true of Item 9a,
QUALITY OF WORK. That itemreflects the contractor's managenent
of the quality control program as well as the quality of the
wor k which is placed.

d. As stated in paragraph b above, the normal time frame for
initiating interimunsatisfactory performnce evaluations is
three nonths. However, if there is a critical period of tine
where the contractor nust performsatisfactorily and does not, or
if the project is of short duration, an unsatisfactory rating may
be issued for poor performance that occurs in |less than the
normal three nonth evaluation period. The contracting officer
must be inforned and shoul d be involved in the processing of each
unsati sfactory rating. Proper use of special interim
unsati sfactory ratings can alert the contractor to his
shortcom ngs and serve as a valuable tool to energize him
to better his perfornmance and to avoid a final unsatisfactory
rating. After the issuance of an interimunsatisfactory rating,
the COR nust continue to docunent and to eval uate the
contractor's performance. Docunents can be in the form of
menor anda of neetings, "cure" letters to the contractors,
qual ity assurance reports, photographs, etc. The CORwII re-
evaluate the interimunsatisfactory rating every three nonths
until the contract is conplete.

e. Contractor Performance Apprai sal Docunentation. There
are several reasons why it is extrenely inportant to docunent the
unsati sfactory performance of a construction contractor. The
performance docunentati on can be used to establish in witing
your case for possible future termnation; to docunment possible
justification for debarnment; and also as a tool to prod the
contractor to performup to your expectations. However, the
guestion that continues to get asked is, what constitutes
adequat e docunentation for unsatisfactory perfornmance appraisal s?
It is suggested that you ask yourself the follow ng questions as
a starting point when you evaluate a contractor's performance
Wi th respect to each rated el enent.
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(1) Quality of Work (Contractor Quality Control): Has a
qual ity product been provided? |If not, specifically describe the
deficiency in quality and the shortcomngs in the contractor's
quality control systemresponsible for it, for exanple:

- I nadequat e i nspection

Failure to perform necessary testing

Failure to inplenment 3-phase inspection process

| nadequat e or i nconplete CQC docunentation

Failure to identify, and correct deficient work

| nadequat e reviews of materials and shop draw ngs

| ncorporation of unspecified materials

(2) Tinmely Performance:

- Is the contractor conpleting the construction activities
inatinmely manner? This includes adm nistrative activities, as
wel | as physical construction activities such as submttal
managenent, response to RFP's etc.

- Did the contractor adequately plan and schedul e the work?

- Has the contractor net m | estone dates?

- Has the contractor net physical mlestone dates either
specified by contract or agreed to in the project schedul e?

- If the schedule has slipped through the contractor's fault
or negligence, has he taken appropriate corrective action of his
own volition?

- Has the contractor furnished updated project schedul es on
a tinmely basis?

(3) Effectiveness of Managenent:
- Are the contractor's on-site and hone office managenent
personnel exhibiting the capacity to adequately plan, schedul e,

resource, organi ze and otherw se manage the work? If not,
describe and relate to other rated el enents.

7-34



EP 415-1-260
6 Dec 90

(4) Conpliance with Safety Standards:

- Has the contractor inplenmented an effective safety
progrant one which mnimzes/mtigates potential accidents?

- Has the contractor provided appropriate personnel
protective equi pnent and associ ated necessary training?

- Has the contractor taken necessary corrective actions when
safety deficiencies are noted or are violations only corrected
after significant Governnent intervention?

(5) Conpliance with Labor Standards:

- Has the contractor conplied with all required | abor
st andards and provi si ons?

- Have necessary corrective actions been made w thout
significant Governnent intervention?

_ - Are payroll records being submtted in a conplete and
timely manner?

(6) The above questions are not intended to be al
i ncl usive, but should provide a point of departure to devel op
addi tional questions and responses which will result in the
preparation of a well-docunented perfornmance appraisal. Al so,
O fice of Counsel should be brought into the process as
early as possible, so that they can assist in review ng and
devel opi ng adequat e docunentati on.

g. Final ratings are processed in the sane nanner as
descri bed above with the exception of the 30 day period for
noting inprovenent. There are no rigid rules governing the
nunber of itens on a perfornmance eval uati on which nust be
unsati sfactory before an overall unsatisfactory rating is issued.
Unsati sfactory perfornmance on one or nore of the five itens to be
rated may be sufficient to justify an overall unsatisfactory
rating. The final evaluation report nust be issued within 60
days of substantial conpletion of the work. The process of
docunent ati on shoul d invol ve the counsel and contracting staffs.
Use their expertise to help with docunentation. Further, the
contracting officer nust be aware of and confortable with the
justification and adequacy of docunentation which supports each
unsati sfactory rating.

(1) Wthin 60 days of substantial conpletion, an SF 1420

(Performance Eval uation Construction-Contracts) nust be prepared
and sent to the district and transmtted to CENPD-CT.
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(2) It is inportant to note that the percentage of work
acconpl 1 shed by each subcontractor is required information, and
that the signature of the resident engineer or appropriate
of ficial designated by the district commander is also required.
The rating is forwarded by the district to higher authority and
is marked "For Oficial Use Only."

(3) The resident engineer is usually the evaluating official
who prepares the report. |If the official concludes that a
contractor's overall performance was unsatisfactory, the
contractor is advised in witing that a report of unsatisfactory
performance is being prepared (FAR 36.2, Special Aspects of
Contracting for Construction). |If there is no inprovenent, the
district is informed of all the facts, with recommendati ons.
Interimand final unsatisfactory performance eval uation reports
prepared by the evaluating official are signed by the district
comrander or his designee.

(4) Final unsatisfactory ratings will be processed in the
sane manner as descri bed above, except the thirty (30) day period
stipulated for noting inprovenent is not applicable for final
eval uations. Final unsatisfactory ratings can be anended, if
warranted, after claimsettlenent.

h. Subcontractor Performance Rati ngs.

(1) Were a subcontractor is known to exert significant
i nfl uence on or control progress through special agreenent with
the prime contractor, a performance evaluation will be prepared
on the subcontractor, in addition to the evaluation prepared on
the prime contractor. The following interpretations, as
exanples, are for information and guidance in determning if this
type of evaluation is required.

- Significant Influence. Were the major portion of a
construction contract is contained in the cost of the equipnent
and installation, such as a conﬁlex mat eri al s handling system for
a nunitions storage facility; the building or shell then becones
the m nor portion of the contract.

- Special Agreenent. Interpreted as the subcontractor's
contract wwth the prinme contractor for the purchase and
installation of the conpl ex nmechani cal equi pnent.

i. Qutstanding Performance Ratings. Wen appropriate,
contractors should be recogni zed for outstandi ng perfornmance on
projects. Wen submtting an outstanding rating, area engineers
will include a draft letter of appreciation forwarding to the
contractor a copy of the eval uation.
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The construction division project manager shall review the draft
and have it typed in final formfor the contracting officer's
si gnat ure.

. The Construction Contractor Appraisal Support System
(CCASS) is a centralized and autonated data base contai ni ng
performance eval uation information on DOD construction
contractors. A copy of the SF 1420 Performance Report shoul d be
forwarded to the central database in accordance with the criteria
in DFARS 236.201. The conpletion of the SF 1420 construction
contractor performance eval uation report is an inportant
managenent tool for determning the contractor's past
per f or mance.

(1) When any ratings are processed, provide a nane and
t el ephone nunber on the SF 1420 of the individual nost
know edgeabl e of the rated contractor. This information w ||
enabl e CCASS users to contact the person having first-hand
experience with the contractor's performance.

(2) A copy of the conpleted SF 1420 should be formally
transmtted to the contractor. This action is especially
i nportant for contractors who are performng in an unsatisfactory
manner. Unsatisfactory contractors should be given a copy of the
performance apprai sal as soon as it has been processed and si gned
by the Contracting Oficer. The fact that the formis classified
"FOUO' does not preclude you from sending the contractor a copy,
since the contractor clearly qualifies as a party with a "need to
know".

(3) Contracting Oficers will be using CCASS as a val uabl e
source of pre-award information, therefore it is inperative that
the data included in the perfornmance apprai sal package be
accurate and current. |If you need any additional assistance on
t he operation of the CCASS System contact USACE, CENPD-CT, P.O
Box 2870, Portland, Oregon 97208.

7-10. Val ue Engi neering Incentive O ause. (FAR 52.248-3)

a. This clause is applicable to all firmfixed-price
construction contracts over $100,000 or nore, and rmay be incl uded
in | esser contracts when the contracting officer determ nes there
is potential for cost reduction. Value engineering arrangenents
are also mandatory in all subcontracts of $50,000 or greater and
may be included in contracts of |ess value. The clause provides
for Val ue Engi neering Change Proposals (VECP) initiated and
devel oped by the contractor for changing the draw ngs, designs,
specifications, or other requirenents of the contract.
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They nust result in savings to the Governnent, by providing |ess
costly itens or nethods than those specified, wthout inpairing
any essential functions, and characteristics; such as service
life, reliability, econony of operation, ease of nmaintenance, and
necessary standardi zed features.

b. The incentive for the contractor to submt proposals is
that he shares in the resultant savings. H's share is 55% of the
instant contract savings (1ICS). Instant contract savings are the
estimated reduction in the contractor's cost of performance
resulting fromacceptance of the VECP. The ultinate deductive
price is determ ned by subtracting Governnment costs from
I nstant contract savings and nmultiplying the result by 55% on
fixed-price contracts. Governnent costs are those which directly
result from devel opnent and inpl enentation of the VECP, such as
test and eval uation of the VECP. The contract price is also
adj usted wthout regard to profit. An interesting aspect of this
clause is that the contracting officer nmay accept the VECP, even
t hough an agreenent on price reduction has not been reached.
Furthernore, the decision of the contracting officer to accept a
VECP is final and not subject to the "D sputes" clause.

c. The principles of value engineering (VE) are inplenented
in accordance with district and | ocal guidelines. The resident
engi neer encourages both the resident office staff and each
contractor to apply their expertise to the VE concept in
initiating alternatives to high cost construction and procurenent
itenms, and in seeking a savings for the Governnent while
preserving quality. EP 11-1-4 is a handy panphl et describing the
VE process which 1s available for distribution to contractors.

On conpletion of a VE study and approval in principle, a

nmodi fication to the contract is pursued in accordance with
paragraph 7-6. The VE officer is kept advised of progress and
governnent preparation costs on VE proposals.

7-11. d oseout and Warranti es.

a. Transfer of conpleted facilities. ER 415-345-38,
Transfer and Warranties, is the basic regul ation which prescribes
USACE policy and procedures for transfer of conpleted
construction projects. The transfer of construction to the using
service will be sinmultaneous with the acceptance of that
construction fromthe contractor. The materials to be
transferred to the using service are accunul ated, organi zed, and
ready to be transferred on the date of the final inspection.
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The material should consist of the follow ng: (subparagraphs (1)
and (9) apply only to mlitary and civil construction,
respectively; the remaini ng subparagraphs are conmon to both)

(1) DD Form 1354. A DD Form 1354, Transfer and Acceptance
of Mlitary Real Property form nust be used to transfer any
facility to the using agency prior to either partial or conplete
occupancy. All facilities (including buildings, structures,
utilities, distribution systens, and paved areas), whether new
construction, rehabilitation, or renodeling, are |listed on the
DD Form 1354. This formis supplenented by DA Form 2877, Real
Property Record, on Arny construction projects. The initial DD
Form 1354 is to be provided by the design A-E. The resident
engi neer supplenents the information provided on the initial DD
Form 1354 and acconpanying forns and conpletes the form This
should be a sinplified process if material is gathered as the
construction progresses. The conpleted DD Form 1354, with
the real property records, is submtted by the resident engi neer
to the using service. Regulations require the using service to
accept the transfer of construction by signing the form The
deficiencies found during the final inspection that were not
i mredi ately corrected are listed on the back of the form The
deficiencies relate to contract requirenents only. Design

deficiencies are not included. |If there are any disputes as to
itens being construction deficiencies, these should be resol ved
by the resident engineer, if possible. |If not, the dispute is

forwarded, in witing, to the district with an explanation of the
facts. Al renovation and alteration projects require a DD Form
1354, as well as all nmaintenance and repair projects. Prior to
the final inspection, the resident engineer determ nes the
approxi mate cost of the contract, exclusive of possible clains.
Conputation of this cost is available, if desired, at the final
inspection. On unit price contracts it may be necessary to submt
an interimDD Form 1354. A final DD Form 1354 will be submtted
once all invoices are received fromthe contractor and validation
of final quantities is conplete.

(2) Equi pnent testing record. Al equipnent tests required
by the contract are nmade and recorded prior to the prefinal
i nspection. Al contract equi pnent incorporated into the project
that was tenporarily used during the construction period (I.e.
el evators) must be refurbished to new condition prior to
turnover. A conplete record of the tests nust be avail able for
exam nation at the final inspection. It is good practice to
invite the |l ocal user to participate in the tests. |In contracts
where training of user personnel is specified, such training is
satisfactorily conpleted prior to formal transfer.
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The using service is furnished a copy of the equipnent test
report upon request.

(3) Shop drawi ng record. The shop draw ngs and ot her data
are conpiled sothat the drawi ngs for any desired item can be nade
readily available at the final inspection. After inspection, the
material is bound for transfer to the user.

(4) Operating and nmi ntenance instructions. Wen provisions
have been nmade for operation and nai ntenance (O&%and; M manual s
for conplete systens, they are obtained fromthe architect-
engi neer (AE) or contractor, and furnished to the using service.
These manual s are the manufacturer's published data and/or
suppl enental material provided by the contractor.

(5) Spare parts and tools. \Were required by the contract,
all necessary spare parts and tools, spare parts lists for the
itenms of equipnment, and the source of suppliers and unit costs
are obtained fromthe contractor for transfer to the user.

(6) Keys. The contract is carefully checked to determ ne
t he nunber, type, and kind of keys required. Special care is
taken in checking the requirenents for such itens as naster keys,
key bl anks, keys for valves, hydrants, registers, and w ndows.
Al required keys are obtained fromthe contractor, |abeled, and
prepared for transfer to the user by letter wwth a conplete
listing of the keys. It is inperative that the naster keys are
secure and that no duplicates have been nade.

(7) Warranty of construction. The contract specifications
are reviewed in order to conpile a list of warranties or
guarantees. The resident engineer assures that all warranties or
guarantees are received fromthe contractor. This includes are
nanmes, addresses, and contact points for all parties responsible
for inplenmenting such warranties or guarantees. A list of
warranty or guarantee expiration dates is nade and retai ned, and
copies are provided to the user. Further information on
i npl emrenting the warranty provisions are provided in 7-11b.

(8) Leases and contracts. All |eases and contracts
pertinent to the transfer of the facilities are secured by the
resident engineer for transfer to the user. This includes |eases
for land, approach rights for airplanes, and contracts for
commercial utilities.
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(9) PolicY and procedures. Transferring civil works
projects (faci ities? is covered in ER 1150-2-302, Annual Report
on Local Cooperation Agreenents. This involves a | ocal
cooperation agreenent, the authority for which is in the act
aut horizing the project. A formal notice to the responsible
authorities (sent by registered or certified mail with return
recei pt requested) transfers the conpleted facilities, as of a
specific date, for operation and nmai ntenance in accordance with
the requirenents of the authorizing |legislation. Copies of
correspondence are furnished to the division engineer and the
Commander, USACE, (CECW O, Washington, DC 20314-1000. The
notice of transfer is acconpanied by the necessary nanual s,
guar antees, spare parts/tools, and testing and shop draw ng
records, as discussed above.

b. Warranty Procedures.

(1) The warranty provisions on each fixed-price construction
contract are described in FAR cl ause 52.276. 21, "Warranty of
Construction”. The provisions of this clause state that the
contractor nust provide a warranty that the work required by the
construction contract conforns to the contract requirenents and
is free of any defect in equipnent, material, and workmanship for
a period of 1 year after the date of final acceptance of the
work or 1 year fromthe date the Governnent takes possession.
Furt her guidance on inplenenting instructions concerning the
warranty provisions are found in ER 415-345-38, "Transfer and
Warranti es".

(2) The interpretation and enforcenent of the Warranty of
Construction C ause (FAR 52.246-21), with respect to the
extension of the warranty period when repairs are perfornmed
during the one year warranty period, revolve around the
Ln}erpretation of paragraph (d) of the clause which is reproduced

el ow.

"(d) The contractor shall restore any work damaged in fulfilling
the terns and conditions of this clause. The Contractor's
warranty with respect to work repaired or replaced will run for 1

year fromthe date of repair or replacenent.”

Interpretation of this clause by the Arned Services Board of
Contract Appeals (Hunphrey Heating and Roofing. Inc., ASBCA No.
29730 (Nov. 8, 1984)) concluded that the one year extension
applies only to replacenent or repairs to work of property
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whi ch was consequentially damaged in fulfilling the terns and
conditions of the clause and not to the warranted itemitself.

An exception to this would be in the case of of a manufacturers
or suppliers warranty, since paragraph (g) of the clause requires
that these warranties be passed on to the governnent.

(3) There are many other scenarios which can and do occur,

however, the principles expressed will be of assistance in
resol ving questions concerning warranties. Each incident of
warranty enforcenment will have to be evaluated on it's own nerit

and in conplicated or controversial situations, |egal assistance
shoul d be obt ai ned.

(4) Inplied Warranties. Inplied warranties are warranties
inplied by the general |aw of sales. The inspection clause,
whi ch provides that acceptance is concl usive except for |atent
defects, fraud, or gross m stake anobunting to fraud, or as
ot herwi se contractually provided. |f after acceptance, the
Governnent di scovers | atent defects, fraud, or gross m stake
anounting to fraud, it may revoke its acceptance and exercise its
right to apply the pre-acceptance renedi es provided in the
| nspecti on cl ause.

(5) Latent Defects. Latent defects are defects hidden from
sight and know edge, existing at the tinme of acceptance, which
are not discoverable by a reasonabl e i nspection and require that:

(a) The defect existed at the tinme of acceptance. Any
def ect nust not have been caused by events after acceptance.

(b) The defect caused any failure of the item \ere a
mal function could have resulted fromtwo causes, one patent and
one |atent, the Governnent nust prove that the malfunction is
attributable to the [ atent cause.

(c) A reasonable inspection would not have uncovered the
defect. The Governnment nust establish what a reasonable
inspection is and why it would not have disclosed the defect.

The failure to make a reasonabl e i nspection that woul d have
di scl osed the defect is fatal to a | atent defect allegation.

|f a defect is detectable by a visual inspection, a reasonable
i nspection should discover it and, generally, the defect will not
be latent. |If the contract specifies a test that woul d have
uncovered the defect and the Governnent failed to performthe
test, the defect is not |atent.
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(d) The effect of a latent defect is to renbve the concl usiveness
of final acceptance, thereby entitling the Governnent to the sane
renedies it would have if acceptance had not yet occurred; the
Governnent is entitled to the renedies prescribed in the
contract. This includes costs of correcting defects, costs of
correcting danage done by the defects, and extra costs of

i nspection that were the natural and probabl e consequences of the
contractor's failure to follow specifications. GCenerally, the
contractor is liable for |atent defects discovered at any tine
after acceptance, to include periods after the expiration of a
warranty clause. A warranty Is an additional renmedy to the pre-
acceptance renedi es provided by contract.

(4) In accordance with AR 420-10, Chapter 6, support to the
Director of Engineering and Housing (DEH) 1s provided under the
"Install ati on Support” program Initial contact with the
contractor, vendor, or manufacturer to obtain correction of
warranty defects should be nade by the using service.

(See ER 415-345-38.) Upon notification by the DEH that warranty
assistance is required, the district assunes primary
responsibility for warranty enforcenent with the correction of
all design or construction defects on all projects/facilities for
one year after the date of transfer (execution of DD Form 1354)
of the construction to the using service. The warranty
enforcenent service covers the full warranty period on itens
havi ng manufacturer's or contractor's warranties |onger than one
year. The resident engineer provides field inplenentation of
this responsibility.

(5) The DEH shoul d be advised in witing of the provisions
of ER 415-345-38 with regard to warranty enforcenent. The
contractor should be advised, in witing, that requests for
warranty correction nmay be forthcomng fromthe DEH or the
resi dent engi neer.

(6) If the initial efforts by the DEH to resol ve warranty
i ssues are unsuccessful, the problemw || be referred to the
resident engineer. The matter is forwarded to the district for
action when conpliance with warranty or guarantee provisions
cannot be obtained by the resident engineer.

(7) Design or construction defects not covered by warranty

or guarantee are corrected after determ ning the nost exFedient
met hod of correction and assuring that funds are avail abl e.
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c. Conpletion report.

(1) As soon as a contract is conplete, the resident engineer
prepares and submts a certificate of conpletion to the district
stating that the final inspection has been acconplished, that al
contracted work has been perforned in accordance with contract
pl ans and specifications, and that the construction has been
accepted by the contracting officer. It is then transferred to
the using service. A list of data such as the date the contract
was conpleted, the date accepted by the contracting officer, and
the date transferred to the using service, is included for the
record. |If there were deficiencies noted in the transfer
docunent, the date these deficiencies were corrected is included
in the report. Wen required, a structure foundation and/ or
enbanknment report is prepared.

(2) The resident engineer also certifies that:

(a) Al contractor and subcontractor payrolls have been
received fromthe contractor

(b) Al GFP accounts and docunents have been cleared by the
appropriate action officer and forwarded to the district (stating
transmttal docunent).

(c) Transfer of the facilities to the using service has been
conpl eted and the using service has been furnished all nateri al
noted in paragraph 7-11a, Transfer of conpleted facilities.

d. Acceptance of work. The contracting officer accepts the
entire contract work or any specified divisible part as pronptly
as practicable after conpleting the work. The resident engi neer
assunmes the responsibility of furnishing the district the
necessary data to assist 1n the pronpt financial closeout of al
contracts in accordance wth ER 415-345-13.

e. Financial closeout policy. It is USACE policy to
financially closeout projects as expeditiously as possible after
acceptance of construction and ER 415-345-13 descri bes the
regul ations in detail. Unobligated funds which are in excess of
funds necessary to liquidate current or anticipated obligations
are returned by a revoking directive as soon as surplus funds
are identified. Data entered into AMPRS is used to evaluate the
ef fectiveness of all FOA's financial closeout perfornmance.
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(1) Wen nore than one project provides funds for a
construction contract, financial closeout of the projects shal
be acconplished only after final paynent has been nmade on the
contract.

(2) When a project provides funds for nore than one
contract, financial conpletion of the ﬁroject shal | be
acconplished only after final paynent has been made on al
contracts.

(3) Projects with any of the follow ng outstanding issues
shall not be financially closed until these issues are resolved:

(a) Cainms pending before the Corps of Engi neers Board of
Contract Appeals (ENGBCA), Arned Services Board of Contract
Appeal s (ASBCA), or a Federal court.

(b) Unresolved A-E liability issues.
(c) Labor violations.

(4) doseout requirenents. The USACE goal is to financially
cl oseout all CONUS projects within six (6) nonths of contract
acceptance and all OCONUS projects within twelve (12) nonths.
Accept ance occurs on the date the Contracting Oficer accepts the
constructed facility(s) required under the contract fromthe
contractor with or without deficiencies (AMPRS data item
0435). Financial conpletion of a project occurs when al
obl i gations have been |iquidated, all accounts receivabl e have
been col |l ected, and excess funds have been returned-i.e. cost and
current working estimate (CWE) are egual. Projects with the
follow ng types of funding are excluded fromthe financial
cl oseout performance ratings: Mdernization of US Facilities
(MOUSF), Foreign Mlitary Sales (FM5), Governnent of Japan (GQJ),
and Governnent of Korea (GOK).

7-12. Post Conpletion A-E Eval uati on.

a. Architect-engineer conpletion of construction perfornmance
eval uati on.

(1) In addition to evaluating the construction contractor,
t he resident engineer conpletes ENG Form 1421-R (Test), Sep 89
Perf ormance Eval uation (Architect-Engineer), and forwards It to
the district after physical conpletion of the contract.
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(2) Conpleting the formrequires that the nunber and cost of
all construction change orders be |listed with a break-out show ng
those resulting fromdeficiencies in AJE performance and a
further break-out showi ng those deficiences which the AAE is
liable for and those absorbed by the Governnent. The resident
engi neer gives a rating to the design of excellent, above
aver age, average, below average, or poor. Additionally, a
recommendation to award future contracts to the A/E i s nade.
the recommendation is negative or conditional, an expl anation
required in the remarks section.

7-13. Managenent of LCPM G vil Wrks Projects.

| f
is

a. General. The project manager (PM is authorized within
the limts defined in ER 5-2-1 to nodify the project schedule and
adj ust project costs to acconmopdate changing conditions in a
tinmely and responsive manner. Responsibility for initiating,
eval uati ng, recommendi ng and approving changes is al so
established in the ER as is accountability for the inpacts
of each change.

b. Schedul e Change Authority. The PMis authorized to
revise project schedules that do not inpact nmajor mlestones.
Changes which extend major m | estones require approval of the
Di vision Project Review Board (PRB). Also, changes whi ch extend
the conpl etion dates of preconstruction engi neering, design, or
construction for budgeted projects beyond the conpletion dates
presented to Congress nust be approved by the Director of
Cvil Wrks (DCW.

c. Cost Change Authority. The PMis authorized to adjust
the project cost estimate within limts based on the size of the
project, and the cumul ative percentage of contingency used. ER
5-2-1 shows the imts of authority for project cost changes. No
authority is granted to increase the total project cost beyond
the Division Approval Level (DAL) w thout DCW approval.

d. Contract Mdifications. Wen a design or construction
contract nmust be nodified, the party initiating the nodification
must prepare a project schedul e and cost change request. When a
nodi fication is initiated, the PMw Il reserve funds, coordinate
and assess the evaluation of inpacts on cost and schedul e and
obtain the required approval s before the nodification is issued.
Nothing in ER 5-2-1 is intended to supersede or interfere with
the Adm nistrative Contracting Oficer (ACO or Contracting
Oficer's authorities and responsibilities established in the
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Federal Acquisition Regul ations (FAR) and suppl enents, to manage
the contract, decide disputes and issue changes (subject to the
availability of funds) which are within del egated authorities.

e. Responsibility and Accountability. The PMis responsible
for the proper evaluation, approval, managenent of the project
schedul e and cost change requests and is accountable for
docunenting inpacts resulting fromthe change. The District
el ement chiefs are responsible for identifying and justifying the
need for changes that revise the project cost and schedul e
established in the Project Managenent Plan (PMP) and for
initiating requests for approval of such changes. The chiefs are
al so accountable for the project inpacts of changes resulting
fromactivities wwthin their elenents. The PMis responsible for
identification of inflation changes and changes in adj usted
basel ine estimates including inflation during construction
resulting fromschedul e del ays or from extended construction
time.

f. Maxi mum Project Cost Limt. The procedure and format for
determ ning the maxi mum project cost |imt for projects subject
to Section 902 of the Water Resources Devel opnent Act of 1986 (PL
99-662), as anended, is contained in EC 1105-2-176. Furthernore,
t he managenent phil osophy of the Section 902 limt is applicable
to all projects within the LCPM system

(1) For projects subject to the provisions of Section 902,
the objective will be to conplete the project within the
aut hori zed cost, plus allowable increases for inflation and
nodi fications required by law, referred to as the D vision
Approval Limt (DAL). Adjustnents of the project costs nay be
made within the change authorities defined in ER 5-2-1.

(2) Those projects in the LCPM system not subject to the
|l egislative imtations of Section 902 will be managed at the
District level within the established baseline estimate with
al | owabl e adjustnents for inflation and changes required by | aw.
Adjustnents to the project cost nay be made within the change
authorities described in ER 5-2-1.

. Al projects in the LCPM systemw || be managed to
conply, insofar as possible, with the schedul e devel oped for the
project network and the project managenent plan (PMP) in
coordination with the cost-sharing partner. Adjustnents to the
proj ect schedule may be nade within the change authorities
described in ER 5-2-1.
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7-14. Small Busi ness and Snmll D sadvant aged Busi ness
Utilization.

a. Ceneral.

(1) It is the policy of the Federal Governnent that snal
busi ness concerns, small business concerns owned and controll ed
by socially and econom cal ly di sadvantaged i ndi vi dual s, and wonen
owned busi ness concerns shall have the maxi mum practicabl e
opportunity to participate in contracts |et by any Federal
agency.

(2) The contractor has agreed, by executing the contract, to
award subcontracts in keeping with the above policy to the
full est extent consistent with the efficient performance of the
contract. (FAR 52.219-8 and FAR 52.219-13). The contractor
usually carries out this responsibility in good faith, generally
wi t hout oversight on the part of the Federal agency.

b. Subcontract Plan. Wen a construction contract exceeds
$1 mllion, the successful offeror is required to subnmt a
subcontract plan prior to award, for review by the Small and
D sadvant aged Business Utilization (SADBU) specialist, and
approval by the Contracting Oficer (FAR 52-219-9). This
provi sion does not apply to small and snall di sadvant aged
busi ness concerns. The el enents of the subcontracting plan
i ncl ude goals for subcontract awards to small and snall dis-
advant aged busi ness concerns, certain reporting requirenents,
fl ow down provisions for subcontracting, and other responsibil-
ities which the contractor agrees to carry out. The approved
subcontract plan is incorporated into and nade a part of the
contract. The nonitoring and docunentation of the subcontract
pl an conpliance is the responsibility of the SADBU speci alist at
the district, with assistance fromthe Area or Resident ENngi neer
and ot her nenbers of the district staff.

c. Liquidated Danages. Liquidated damages are assessed, at
conpl etion of the contract, when a contractor fails to make a
good faith effort to conply with the subcontract plan require-
ments (FAR 52-219.16). Liquidated danages are assessed at the
actual dollar amount by which the prinme contractor failed to neet
each subcontract goal and are in addition to any other renedies
t he Governnent may have under the contract. The npbst frequent
and easily identified issues of nonconpliance are failure to
subm t 3uarterly and sem annual reports §SF 294 and SF 295) as
required by the subcontracting plan and failure to identify,
contact, solicit, or consider small business or snal
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di sadvant aged busi ness concerns for contract award. The ACO nust
insure, in coordination with the SADBU specialist, that |iquid-
at ed danages are assessed, when applicable, before approving
final paynment under the contract. The |iquidated danages pro-
vision applies to contracts for construction which exceed $1
mllion, which require a subcontract plan, and which were awarded
after August 15, 1989. This provision does not apply to con-
tracts awarded to small or snmall disadvantaged busi ness concerns.

d. Incentives. Fixed price negotiated contracts (over $1
mllion for construction) include a provision for incentives to
be paid to the prine contractor when subcontract plan goals for
awards to smal |l di sadvant aged busi ness concerns are exceeded
(DFARS 252.219-7009). The ACO nust be cogni zant of subcon-
tractors at the job site and the records which the contractor is
mai nt ai ni ng concerni ng subcontracting.

e. Preconstruction Conference. Subcontracting requirenents,
i ncluding the plan incorporated into the contract, reporting
requi renents, 1ncentives, and |iqui dated damages contract
provi sions, nmust be included in the agenda for preconstruction
conferences and noted in the preconstructi on m nutes, when
t he contract anmount exceeds $1 million and award is made to a
| arge busi ness concern. Disputes can be avoi ded when these
i ssues are discussed in the early stages of contract performance,
so that contractors know what is expected and wll have maxi num
opportunity to conply. The SADBU specialist may be invited to
t he preconstruction conference to advise on subcontracting
requi renents.

f. Performance Ratings. Contractor's performance ratings
must reflect conpliance or nonconpliance with subcontracting
plans in the contract. Subcontracting is a managenent function
under the contract. Interimor final unsatisfactory appraisals
W ll be used to identify nonconpliance with subcontract plans, to
informthe contractor's upper nmanagenent officials, and to serve
as a record of conpliance which may have a bearing on the firns
future contract awards. The SADBU specialist wll provide
comments to the contracting officer on all satisfactory or
out st andi ng performance apprai sals assigned to | arge business
concerns, and will insure that the degree of conpliance with the
subcontracting plans is considered in the final performance
eval uati on.
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SECTI ON 8
QUALI TY ASSURANCE
8-1. Quality, A Joint Venture.
a. General. Quality construction is one of the primar

goal s of USACE. Managing quality construction is vital to the
Corps' reputation and future; it is the ability to construct
projects according to professional-quality plans and
specifications, on tine and wthin budget. The plans and
specifications establish the level of quality in construction
projects; therefore, it is the designer that sets qualit
standards. Quality is defined as "conformance to properry

devel oped requirenents”. The contractor controls the quality of
the work and the Governnent, in separate but coordinated efforts,
assures that the level of quality set by the plans and
specifications is achieved.

b. Governnent quality assurance.

(1) General. The resident engi neer should provide efficient
QA inspections, in accordance with ER 1180-1-6, Construction
Qual ity Managenent. The process starts well before construction.
Exanpl es of activities perforned prior to the start of
construction are: QA planning, establishing CQC requirenents,
participating in design review conferences, perform ng BCO
reviews and plan-in-hand revi ews.

(2) Quality assurance plan. ER 1180-1-6 requires that the
areal/ resi dent engi neer develop a witten QA organi zational plan
t hat addresses the overall QA operations of the field office.
After initial developnent, the plan will be reviewed and updat ed
as often as necessary, but not [ess than annually. Supplenents
incorﬁorating project_sEecific requi renents shoul d be devel oped
for those contracts with unique requirenents not covered in the
basi c pl an.

The QA pl an incl udes:
(a) The resident engineer's QA organi zation

(b) Procedures for review ng contractor submttals, quality
control reports, and test results.

(c) Procedures for surveillance of CQC activities.
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(d) Procedures for review ng CQC reports.

(e) Procedures for reporting construction deficiencies and
followng up to assure correction

(f) Procedures to assure that the contractor submts al
itenms required by the contract, particularly repetitive itens.

(g) Procedures for sanpling, testing, and QA i nspection by
Gover nnent personnel .

A suggested outline for the QA plan is found in ER 1180-1-6.

(3) In accordance with ER 1180-1-6, the resident engi neer
conducts a CQC/ QA coordination neeting for detail ed planning of
activities of Governnent and contractor quality construction
el ements. Mnutes of this neeting are prepared. On snal
contracts this neeting may be a part of the preconstruction
conference (see paragraph 6-5). Careless inspection brings
about unsettled conditions and disputes; arbitrary and
dictatorial inspection creates friction. QA efforts at the
i nception of each phase of work are particularly effective, since
corrective action are easier to inplenent at this stage.

(4) Quality assurance preparation. The main duty of QAP,
t hrough nonitoring of CQC operations, is to assure that the work
is being perforned in accordance with the plans and
specifications and that the CQC systemis functioning
effectively. To acconplish this, QAP performthe follow ng:

(a) Study the plans and specifications in advance.
(b) Anticipate problens and requirenents.

_ (c) Perform necessary investigations on a phase of work well
i n advance of work comencenent.

(d) Obtain the COR s approval of shop draw ngs before
mat eri al s are brought on the job.

QAP shoul d be informed that assistance and advice wll be
provided to them whenever it is needed. |Imediately available
to themis a copy of the plans and specifications, including al
necessary reference material, anendnents, revisions, and

nodi fi cations; approved shop draw ngs for material on the

j ob; applicable volunes of the Construction Inspector's Quide; a
copy of EM 385-1-1, Safety and Heal th Requirenents Manual ; a copy
of the contractor's accident prevention plan; a copy of
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the CQC plan; the Activity Hazard Analysis Program daily | og
reports or books; and canera, rules, tapes, and other neasuring
devi ces of testing equipnment as required to check the various
items of work for which the QAP are responsible. The resident
engi neer prepares a QA plan for the office. After initia

devel opnent, the plan wll be reviewed and updated as often as
necessary, but not |ess than annually. Suppl enents incorporating
project-specific requirenents will be devel oped for those
contracts with unique requirenents not covered in the basic plan.
The plan states, in detail, how the CQC activities will be
monitored, responsibilities and authority to QAP, types of

i nspections to be perforned by QAP, nethods to be used for

i nspections perforned by the Governnent, and specific steps to
assure conpliance of the work with the plans and specifications.

(5) Three-phase control concept. The resident engineer
ensures that CQC inspections are perfornmed at the outset of each
new phase on segnent of construction. Preparatory inspections
prior to physical work placenent ascertain that nmaterials conply
Wi th specification and/ or approved submttal docunents. Initial
i nspections occurring at the outset of work placenent establish
and achi eve worknmanshi p standards at the beginning of each
construction phase. Governnent participation in preparatory and
initial inspections is highly desirable. Follow up I nspections
on a daily or routine basis are nore productive when preceded by
joint contractor/USACE preparatory and initial inspections.
Preparatory and initial inspections are performed with checkli st
to ensure thoroughness. All phases of inspections are
docunented. It should be kept in mnd that the contractor
is responsible for conducting these inspections, while the
Governnent is responsible only for assuring they are conducted,
are adequate for the purpose, and are properly docunented.

(6) Deficiencies in contract performance. The resident
engineer is on the alert for deficiencies and their pronpt
correction. Upon detection of a deficiency, the contractor is
first informed verbal ly and, where necessary, the verbal
notification is immediately confirnmed in witing. Additionally,
t he USACE representative nmakes a descriptive entry on the dailg
QA report and the resident engineer insists that a |ike entry
made bY the contractor on the dailg CQC report. The district i
pronmptly informed of any refusals by the contractor to correct
deficiency. A conplete record is kept of facts relating to the
deficiencies in contract performance and efforts to correct them

e
S
a
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(a) Potential problens in quality control. The CQC QA
system wor ks by naking the contractor responsible for
construction mstakes. This requires the Governnment to take a
firmapproach to enforcenent and to notify the contractor
i mredi ately upon detecting any unacceptable materials, equi pnent,
or workmanshi p. The resident engineer may require the contractor
to make changes to the CQC plan at any tine during construction
or have unqualified or ineffective personnel renove when
necessary to obtain the quality construction required by the
contract. Problens encountered during construction vary
according to the specific project; nost, however, fit into
one or nore of the foll ow ng categories:

- Delays. There may be delays in submttals, in the
correction of deficiencies, or because or |ack of acceptance of

t he CQC pl an.

- Planning and control. Many problens can be caused by a
| ack of planning and control and a failure to take corrective
action in the planning and control process. The resident
engi neer provides sufficient and tinely QA as part of planning
and control .

- Testing. |Inproper, inadequate, or untinely testing causes
pr obl ens.

- Docunentation. Problens occur because of |ate,

i nconpl ete, or incorrect docunentation. Miintaining witten
records of QA actions and test results is as inportant as taking
the actions. The CQC reporting system may cause appropriate
action to be taken, or it may be the basis of settling expensive
cl ai ns when those who were directly involved are no | onger
avai l able. If docunentation is inadequate, conmunications break
down and the | egal position of the Governnent nmay be jeopardi zed.

(b) Contract enforcenment neasures. The follow ng neasures
are avall able to the resident engi neer through the contracting
officer for enforcing the contract. Further explanation of these
actions can be found in Section 7.

- Require renoval and replacenent of deficient material
and/ or workmanshi p. The "inspection of construction” clause of the
contract gives the contracting officer the right to require the
conctractor to renove or tear out any conpleted construction and
to examne it for conpliance with contract requirenents. The
cl ause further provides for the contractor to pay all costs for
renmovi ng and repl aci ng work found to be defective or nonconform ng
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wth contract requirenents. |If however, the work is found to
conformto contract requirenents, the Governnent wll pay al
renovi ng and repl aci ng expenses. These expenses are covered by a
nodi fication issued pursuant to this contract clause.

- Wthhold paynent for unsatisfactory work in place.

- Require renoval of unqualified or ineffective personnel
(See paragraph (a) above, Potential Problens in Quality Control).

- Require the contractor to assunme personal supervision (See
contract clause entitled Superintendence by the Contractor).

- Stop work. A work stoppage differs froma suspensi on of
work in that it is an extrene action that is necessitated by acts
of the contractor involving nmajor safety violations (potenti al
|l oss of life or danage to property is inmnent) or non-conform ng
construction which if allowed to continue would result in
extensive tearout and delay. It is inportant that the resident
engi neer stop only that portion of the work that is affected by
the actions or lack of actions by the contractor and that all of
the facts of the stop-work action be docunented in witing. 1In
addition, the contractor is informed in witing of the extent of
the work stoppage, the date and hour work was stopped, the reason
for the action, and the conditions under which the contractor may
proceed again. Accurate records nust be maintai ned on workers,
material, and during the stoppage as well as tinme worked. The
records nust specifically reflect the effect the stop order has on
contract costs or tinme, which mght reasonably be used as a
basis for a claimfor extra conpensation by the contractor. Do
not |ead the contractor to believe that any adjustnent is
establi shed. Wen the stoppage is lifted, the contractor is
informed in witing.

- Issue an unsatisfactory apprai sal (See paragraph 7-9, under
Construction Contractor Performance Evaluation?

-Term nate the contract (See contract clause entitled Default
(Fi xed-Price Construction).

(7) Shop inspection.
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(a) The resident engineer determ nes the necessity for shop
i nspection of equi pnent and materials being furnished and
installed by the contractor and for initiating requests to the
district for shop inspection when it is beyond the capability of
the resident engineer staff. This determ nation should be made
during the early stages of the contract. Before requesting
shop inspection, the resident engi neer determ nes the date the
material or equipnent is to be manufactured, the date it is needed
on the job, and the manufacturer's or supplier's address. A copy
of the contractor's purchase order is included with the request
for shop inspection.

(b) The following itens are considered in determ ning the
necessity for shop inspection: Type of materials or equipnent
i nvol ved, cost of inspection, inportance of checking the
materials, and particular requirenents in the specifications,
anong ot hers.

(c) Amjority of the shop inspections for mlitary contracts
is perfornmed by Defense Contract Acquisition Services (DCAS)
t hrough the use of interagency agreenents. Shop inspections on
civil works contracts are normal |y acconplished by ot her USACE
district personnel. The resident engi neer nakes sure that the
material 1s being properly inspected and tested, that it neets the
contract requirenents upon delivery to the job,
and that the delivery tinme will not delay the construction.

d) Copies of the inspector's acceptance reports should be
furnished to the resident office, together with shipping lists, as
they are received fromthe inspecting office. MII| test reports
and certificates of conﬁliance provi ded by the contractor to the
resi dent engi neer are checked agai nst the applicable contract
specification requirenents to ascertain that the
materials neet the requirenents of the specifications.

(8) Inspection for occupancy, prior to conpletion.

(a) Beneficial occupancy inspection. A beneficial occupancy
i nspection is perforned when the contract specifically provides
for joint occupancy of the facility by the contractor and the
user, and the areas to be occupied are conplete to the extent
needed for beneficial use. This provision is typically included
in the Special Provisions paragraphs, Conpletion of Wrk. CQC
confirms conpletion by pertormng the inspection to denonstrate
the building is reasonably functional for occupancy. Until the
resi dent engineer concurs with the contractor's progress, the
beneficial occupancy inspection should not be arranged.
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Upon concurrence, the resident engineer notifies the district and
then coordinates the attendees. This inspection is nade jointly
by the resident engineer, a representative of the using service,
and the contractor. It is inportant that all the deficiencies in
the i nspection be carefully recorded and that the using service
agrees to accept the item being inspected with the construction
deficiencies noted. The contractor is required to correct the
not ed deficiencies as soon as possible.

(b) Use and possession prior to conpletion. FAR 52.236-11
(Use and Possession Prior to Conpletion) provides the Governnent
wth the right to take possession of conpleted or partially
conpl eted contract work where no phased beneficial occupancy is
contractual ly provided. This possession is inplenented when the
Governnent needs an interimaccess to utilize pernanent
portions of buildings and/ or equi pnent, especially when
Gover nnent - fur ni shed equi pnment (GFE) is involved 1n a contract.
In this situation, the Governnent may need access to certain areas
of work in order that their GFE vendors can perform acceptance
tests or mai ntenance on their itens. Prior
to such possession, the contractor should be notified in witing
of the Governnent's intentions to take interimpossession of that
portion of the work. Docunentation on the status of the work
prior to and subsequent to the Governnent's possession is provided
to the using service and the contractor. |If |oss or danage is
apparent, the "Use and Possession Prior to Conpletion" clause
provi des for an equitable adjustnment in contract price
and/or tinme. Additionally, If possession by the Governnent causes
a delay to the overall contract, the contract is nodified at the
earliest practicable date. The initial letter to the contractor
requests a proposal for this contract change and advi ses of
apparent delays that will cause an inpact on conpletion.

(9) Prefinal and final inspections.

(a) A prefinal inspection is appropriate after the CQC
representative has perforned an overall prelimnary inspection and
denonstrates correction of all deficiencies noted at the
prelimnary inspection. Based on the contractor's past
per formance, the resident engineer Erojects t he approxi mate
conpl etion date of construction work. Wen this date is
determ ned, the district is provided a schedule for the prefinal
i nspection so that interested agencies nmay be invited to attend.
Most Using agencies require at |east 10 days advance notice before
the prefinal inspection.
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Prefinal inspections are not nmade until the work is substantially
conpl ete. Should the contractor's progress fall behind schedul e,
the district is inforned and furnished details of the work that

w |l not be conpleted before the inspection date. This
information nmay allow the district to delay the
i nspection. |If care is exercised in scheduling the prefinal

i nspection, delays of this nature should rarely occur.

(b) I'f CQC has functioned in accordance with the contract,
no deficiencies or only a few m nor ones would be expected at the
prefinal inspection. 1In this case, the prefinal inspection nmay
be considered the final inspection. If another inspection is
necessary, the final inspection date is established at the
concl usion of the prefinal inspection. This date is determ ned
by the resident engi neer based on the quantity of work renmai ning.
The deficiencies noted during the inspection are precisely stated
and furnished to the contractor pronptly. The date of the final
i nspection is provided to the interested agencies for the benefit
of their planning and final acceptance of the project. The
resi dent engi neer determ nes final acceptable followng a final
i nspection which yields no further deficiencies. |f the using
services does not normally attend the prefinal inspection, the
resi dent engi neer shoul d evaluate the construction prior to the
i nspection and assure that the using service is present if it is
likely to becone a final inspection.

(10) Warranty inspections. Wrranty inspections are held at
4 and 9-nonth intervals after transfer. Joint USACE/ using
service inspections are held wherein defects are identified and
corrective action taken on warranty itens in accordance with ER
415- 345-38, Transfer and Warranti es.

c. Contractor quality control

(1) CLC is the system by which the contractor bears
responsibility for all activities necessary to manage, control,
and docunment work to conply wth contract plans and
specifications. Prior to the start of work, the contractor
prepares a CQC plan indicating staff organi zation, control of
materials, installation techniques, and confornmance testing. The
original subm ssion of this plan applies to all contract work and
is effective for the life of the project. Further information on
the interrel ationship between the QCC and quality managenent is
contained in the EFARS.
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(2) On receipt of the CQC plan, the resident engineer
reviews the plan to verify confornmance with the CQC contract
provision. Al increments of the CQC function nust be addressed
wth the intention of presenting a conplete plan, and the
resi dent engineer's review conpares and eval uates each of its
features against the specified requirenents. The followng are
key points typically checked as part of this review

(a) The nane, qualifications, and del egated authority of an
of ficer of the corporation.

(b) Procedures for managi ng material submttals, including
t hose of subcontractors.

~(c) Control testing procedures for each specific test
required in the contract, including |aboratory facilities.

(d) Reporting procedures centering on the three-phase
i nspection of construction, including proposed reporting fornmats.

(3) The COR provides a pronpt witten response to the
contractor accepting the CQC plan as submitted or wwth specified
changes subject to satisfactory performance. A contractor's
concurrence wth exceptions nmay be required before start of work.
After acceptance of the CQC plan, the contractor notifies the COR
in witing of any proposed change. Proposed changes are subj ect
to acceptance by the COR

8-2. HTW& Chem cal Quality Managenment.

a. The nature and uni queness of handling toxic and hazardous
wast es, and other chemcals calls for special procedures to be
utilized when dealing with these substances. ER 1110-1-263,

Chem cal Quality Managenent -- Toxic and Hazardous Wastes,
descri bes the quality nanagenent responsibilities and
procedures assuring the validity of thoroughly docunented and

| egal | y defensible chem cal data gathered during construction and
related activities involving HTW This guide is applicable to
remedi al action projects involving toxic or hazardous wastes
under either the EPA Superfund Program or the Defense

Envi ronmental Restoration Account projects and descri bes
preventative or corrective neasures mtigating potentially
hazardous situations affecting human or environnental receptors
and associ ated data collection activities. Additional

i nformati on can be obtained fromEP 1110-2-6, Superfund
Managenent Qui de regardi ng managenent responsibilities

under this program
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8-3. DCAF Bull etins.

a. The Design Construction Anal ysis Feedback Bull etin ( DCAF)
is a publication which informs the FOA s about current design and
construction problens and their possible solutions. This
publication has been initiated as an outgrow h of the
Desi gn/ Constructi on Eval uati ons which are required by
ER 415-1-13. These eval uati ons have been conducted for many
years and a | arge body of know edge has been gathered. In the
past the feedback fromthese eval uati ons has not proven to be
entirely satisfactory. Repetitive observations, |essons |earned,
good i deas, changes 1 n guide specifications and/ or code
publications, etc. which are gathered during design/construction
eval uations and from ot her outside sources are subjects covered
by this publication on an as needed basis.

b. FOA's are encouraged to submt observations, |essons
| earned, good ideas, et., for consideration for publication in a
future DCAF Bul letin. Submtalls should be sent to CEMP-CE at

HQUSACE.
8-4. Code Foruns.

Code Foruns are published by the Construction Eval uati on Branch
(CEMP-CE) at HQUSACE to communi cate information to the FOA' s
concerning various codes. They provide and highlight revisions,
interpretations, and clarifications of various construction

i ndustry code requirenents. They are published in response to

ei ther situations observed during design/construction eval uations
of fromrecent guidance, revisions, and/or additions regarding
code requirenents. Code Foruns are published on an as needed
basis and are considered to be informational in nature.

8-5. AE Responsibility Managenent Program ( AERVP)

a. The primary goal of the Architect-Engi neer Responsibility
Managenment Program (AERMP) is to inprove the quality of services
furnished to the U S. Arny Corps of Engineers by its contracts A-
E's. An additional objective of the AERW is to recover danmages
to the Governnent that result froman A-E s negligence or breach
of contractual duty. ER 715-1-10, (AERWP) is the regulation
whi ch defines the responsibilities and establishes general
procedures for investigating and taking action on performance
deficiencies of A-E firnms/individuals having contracts with
USACE.
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b. A-E firnms under contract with the USACE are responsible
for providing professional quality work, i.e., work that neets
the standard of care, skill, and diligence that one in the

prof ession would ordinarily exercise under simlar circunstances.
If an A-E fails to neet such a standard, or any other contractual
duty, the contracting officer shall review the circunstances

i nvol ved, including the resulting danages to the Gover nnment

and take appropriate action in accordance with FAR 36. 608.

c. It is inportant that the resident engineer is conpletely
famliar with ER 715-1-10, since in nost cases the requirenent
for a change originates fromthe field and any future action for
recover damages will nost |ikely be based on the reasons for the
changespresented by the resident engineer. The ER describes the
activities and actions to be taken fromthe point of discovery of
a performance deficiency to the point of issuance of a claim by
the Governnment against the A-E.  An ancillary benefit of the
routine eval uation of design deficiencies through the AERWP
programis the val uabl e feedback data and | essons | earned that
can be used to inprove future designs.
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SECTI ON 9
SAFETY
9-1. General.

a. An acceptable safety standard is gui ded b% a well planned
and conscientiously applied program for policing hazardous
conditions and controlling personal acts which mght result in
accidents. The resident engi neer takes an aggressive, sincere
interest in the safety program naking it clear to resident

of fice personnel and representatives of contractor that

t he accident prevention clause of the specifications carries the
sanme weight and is given the sane strict attention as all of the
ot her provisions of the contract. Safety is a "critical" job
requi renent for both nmerit pay and GPAS personnel having safety
responsibilities.

b. Construction Safety Requirenments. Contractors are
obligated by the terns of their contract to protect the lives and
heal th of persons exposed to their operations and to safeguard
property and equi pnent from accidental | oss or destruction. Al
work will be performed in accordance with the safety and health
provi sions of the contract, EM 385-1-1 (US Arny Corps of
Engi neers Safety and Heal th Requirenents Manual ), and federal,
state, and | ocal codes and standards.

c. Accident Prevention and Construction Projects. 1In
addition to being a contract requirenent, a well planned and
conscientiously applied accident prevention programis essenti al
to the efficiency, quality, and scheduling of work and the
m nim zation of costs. To ensure that the accident prevention
program neets these intents, the resident engi neer and his staff
must take a sincere, aggressive interest in obtaining the maxi mum
effectiveness and benefit fromthe contractor and the
contractor's accident prevention plan. Paranount to achieving
this is the resident engineer's involvenent and confidence in,

vi si bl e support for, and enforcenment of the contractor's accident
prevention plan. The nethods a contractor uses in satisfying
safety requirenents are inmmaterial as long as the requirenments
are met. The contractor shall have the option of selecting any
technique or nethod as long as the RE is assured that it wll
produce the desired results. Effective application of the Corps'
construction safety and health programrequires foll ow up by

Cor ps supervisors and inspectors to ensure that the contractor is
fulfilling the contractual obligations in accordance with the
contractor's accident prevention plan and any agreenents reached
at the preconstruction safety conference.
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9-2. Responsibilities.

a. Contracting Oficer. The contracting officer, the ACO
and/or the COR are responsi ble for ensuring contractor conpliance
with contractual safety and health requirenents. This, in turn
entails a responsibility for famliarization with applicable
safety requirenents, standards, and codes; the ability to assist
the contractor in analysis and resolution of safety and health
probl ens; and the ability to conduct any necessary inspections of
the work conditions and procedures. Resident engineers are al so
responsi ble for providing a safe and heal thful work environnent
for their enployees. This responsibility includes, anong ot hers,
provi di ng appropriate job safety and health training, conducting
safety and health surveys of work facilities and operations,
provi di ng personnel with protective equi pnment and ensuring
Its use, and ensuring personnel are provided the nedical
surveillance appropriate for their work exposure.

b. Contractor. The contractor is obligated by the terns of
the contract to protect the Iives and health of persons exposed
to contractor operations and to safeguard property and equi pnment
fromloss or destruction. Contractor operating nethods nust
i ncl ude applicable provisions of the contract and EM
385-1-1. Contractors are responsible for informng their
subcontractors of the safety provisions under the ternms of the
contract and the penalties for nonconpliance, coordinating the
work to prevent one craft frominterfering wwth or creating
hazar dous working conditions for other crafts, and inspecting
subcontractor operations to ensure that accident prevention
responsibilities are being carried out.

c. Safety and Cccupational Health O fice. The safety and
occupational health office shall evaluate the resident engineer's
i npl ementation of both their, and their contractor's, safety and
health responsibilities. This may include, but is not limted
to, review ng accident prevention plans for quality and
conpl et eness; attending preconstruction safety conferences, as
requested and as scheduling will permt; review ng m nutes of
preconstruction safetr conf erences; and conducting periodic
safety surveys of field offices and their activities. The safety
and occupational health office shall provide technical and
manageri al gui dance and experti se concerning safety and
occupational health issues. This guidance includes training and
notivation techni ques, interpretation of programmatic and
techni cal requirenents, analysis of accident trends, and
review ng acci dent prevention plans and activity hazard anal yses
for projects involving unusual hazards.
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9-3. Accident Prevention Pl ans.

a. Contractor notification. Upon award of contract, a
letter is witten to the contractor calling attention to the
contract clause entitled "Accident Prevention," which requires
the contractor to devel op an acci dent prevention
plan. This letter shall also be used to informthe contractor of
their obligation to neet with representatives of the contracting
officer, prior to the commencenent of work, and discuss and
devel op nutual understandi ngs concerning the contractor's
acci dent prevention plan and to provide gui dance on the
preparation of the contract accident prevention plan, activity
hazard anal yses, and accident investigation and reporting.

b. Accident prevention plans. Contractors are required to
submt, to the ACO prior to the preconstruction safety
conference, their witten plan for effectuating the provisions of
the contract clause entitled "Accident Prevention." Accident
prevention plans will be enforced as part of the contract.

Acci dent prevention plans are adm nistrative docunents and, as
such, shoul d address general safety and health requirenents. EM
385-1-1 outlines the mninumrequirenents for an acceptable

acci dent prevention plan. Figure 9-1 on the foll ow ng page
p{ovides further guidance in devel oping the accident prevention
pl an.
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c. The resident engineer shall review the contractor's plan
to determ ne whether it neets the intent of the accident
prevention clause of the contract and EM 385-1-1. (The acci dent
prevention plan also enables the ACOCOR to eval uate the
contractor's concept of safety.) Deficiencies in the plan wll
be brought to the attention of the contractor at the
preconstruction conference, and the contractor shall revise the
plan to correct the deficiencies and re-submt it to the Re for

acceptance. |f the RE again finds deficiencies in the plan,
t hese deficiencies will be discussed and resol ved at the
preconstruction safety conference. It is inportant to note that

t he Corps does not approve the contractor's acci dent

prevention plan. The Corps reviews and conments on a
contractor's accident prevention plan and accepts the plan when
it neets the requirenents of the contract provisions.

d. Copies of the accepted plan will be maintained at the
Re's office and at the job site. The original copy of the
accepted plan, along with the letter of acceptance, wll be
forwarded to the FOA safety and occupational health office for
review and then to the official contract file. The safety and
occupational health office will nonitor the quality of the
resi dent engineer's processing and acceptance of accident
prevention plans for purposes of evaluating the inplenentation of
this requirenment and provide assi stance as necessary.

e. The contractor's accident prevention plan shall be
revi ewed and anended, as necessary, throughout the life of the
contract. Unusual or high-hazard activities not identified in
the original accident prevention plan shall be incorporated in
the plan as they are discovered.

9-4. Preconstruction Safety Conferences.

Preconstruction safety conferences provide a forumfor governnent
and contractor personnel to becone acquai nted and explain the
functions and operating procedures of their respective

organi zations and to reach nutual understandings relative to the
adm ni stration of the overall project accident prevention plan
before the initiation of work. The conference will be attended
by those who have a responsibility or significant role in

acci dent prevention on the project. The preconstruction safety
conference wll often be the first exposure of a contractor to
the Corps construction safety and health program and shoul d be
approached as such. The conference should be used as an
orientation to this program unless proven otherw se,

it should not be assuned that the contractor is famliar with the
Corps construction safety and health programand its requirenents
and procedures.
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a. A conference agenda will be developed to fit the
particul ar problens at hand. |Itens typically included in the
di scussion are listed in Table 9-1
bel ow.
Tabl e 9-1. RECOMVENDED AGENDA FOR

PRECONSTRUCTI ON SAFETY CONFERENCES.

1. Discussion of the purpose and benefits of Corps construction
safety and health program and contractor's acci dent prevention
pl an.

2. Review of the accident prevention clause of the contract and
any other contractual safety and health clauses, EM 385-1-1, and
ot her applicable safety and health codes and standards.

3. Review of any local safety and health requirenents.

4. Review of any other special requirenents particular to the
contract at hand.

5. Review of the contractor's accident prevention plan, its
deficiencies, and the corrections needed to bring It to an
acceptabl e | evel.

6. Review of the contractor's list of anticipated phases of work
requiring an activity hazard anal ysi s.

7. Review of accident investigation and report requirenents,
i ncl udi ng the subm ssion of worker exposure reports.

8. Discussion of the contractor's proposals of controlling and
coordi nating the work of subcontractors.

b. As noted above, the conference wll be used to discuss
and resolve deficiencies in the contractor's accident prevention
pl an. The agreenents reached at the preconstruction safety
conference shall becone a matter of record and shall be included
as anmendnents to the contractor's accident prevention plan.

c. Mnutes of the conference, including agreenents reached
and a record of attendance, shall be maintained. Copies of the
m nutes shall be forwarded to the safety and occupational health
office for review and then forwarded to the official contract
file. A copy of the mnutes will also be provided to the
contractor.
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9-5. Activity Hazard Anal ysis.

The activity hazard analysis is a systematic, dynam c, docunented
anal ysis of proposed job activities for the purpose of
identifying potential hazards and devel opi ng procedures which
wll be used to control or renove those hazards. Activity hazard
anal yses, carefully planned, thorough, and enforced, are the
primary tool for achieving a safe and heal t hful project.

a. An analysis wll be devel oped by the contractor for every
operation involving a type of work presenting hazards not
experienced in previous project operations or where a new work
crew or subcontractor is to performwrk. The anal ysis nust
identify and eval uate hazards and outline the proposed nethods
and techni ques for the safe conpletion of each phase of
work. Work will not proceed on a phase of work until the
activity hazard analysis for that phase has been found acceptable
by the contracting officer's representati ve.

b. To prevent m sunderstanding, the contractor shall submt
a list of those phases of work requiring an activity hazard
anal ysis either along wth the accident prevention plan or during
the preconstruction safety conference. This list will be reviewed
at the conference and an agreenent will be reached between the
contractor and the contracting officer's representative
as to which phases will require an analysis. In addition, a
schedul e for the preparation, submttal, review, and acceptance
of activity hazard anal yses shoul d be established to preclude
project delays. The activity hazard analysis list wll be
reviewed periodically (it is reconmmended that, at the m ninum
the list be reviewed at the nonthly contractor supervisory
safety neeting) and updated as necessary when procedures,
schedul i ng), or hazards change.

c. The acceptable activitr hazards anal ysis shall be
reviewed with all affected enpl oyees at the preparatory

i nspection of the phase of work for which it was devel oped and at
weekly tool box safety neetings. The analysis should be utilized
during daily inspections to ensure the inplenentation and

ef fectiveness of the activity's safety and health controls.

d. Activity hazard anal yses shoul d be updated as necessary
to provide an effective response to changing work conditions and
activities.
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9-6. Conpliance | nspections.

The contracting officer's representative will ensure that

i nspections are nade, as necessary but not |ess than once daily,
to check the contractors conﬁliance with the requirenents
contained in the contract, the accident prevention plan, and
activity hazard analyses. The COR wll also ensure that
contractor personnel are conducting inspections, at |east once
daily, for the contractor's and subcontractor's conpliance with

t hese requirenents. Inspections wll be docunented, preferably on
the inspectors daily report, and wll identify all observed
deficiencies, the actions required to correct the deficiencies,
and will be followed-up to ensure correction of the deficiencies.
All deficiencies of the contract safety and health requirenents
wi Il be brought to the attention of the contractor for pronpt
correction. The follow ng guidelines are recommended for gaining
conpliance with safety and health requirenents.

a. The contractor or their representative will be infornmed
of the deficiency and, based on the severity of the deficiency,
instructed to correct the deficiency within a reasonabl e, yet
prudent, period of tine.

b. If the contractor declines to correct the deficiency
within the allotted time, the CORw Il remnd the contractor of
the contractual obligation to correct unsafe and unheal t hful
conditions associated with their activities and their own
requirenents for the correction of deficiencies (as outlined in
t he acci dent prevention plan).

c. If the contractor continues their refusal or is slowin
correcting the deficiency, the contracting officer's
representative shall issue an order stoPping that part of the
work affected by the hazard until satisfactory corrective action
has been taken by the contractor. The contractor shall be
informed, in witing, of the extent of the stoppage, the date and
hour the work stopped, the reason for the action, and the
condi ti ons under ich the work may again proceed and an accurate
record shall be maintained on all personnel, material, and
equi pnrent affected by the work stoppage. All of the above
actions shall be fully and factually docunented in the daily
gual ity assurance report.

d. If there are deficiencies of a repetitive (recurring)
nature, the contracting officer's representative will remnd the
contractor of the contractual obligation to correct unsafe and
unheal t hful conditions and nmaintain the workplace in a safe and
heal t hf ul manner.
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e. If a contractor supervisor%-level enpl oyee al l ows a
wllful violation of EM 385-1-1, the enployee wll be rem nded of
the contract requirenent providing for the discharge of reckless
enpl oyees.

9-7. Unsafe Practices.

a. Reckl ess behavior or disregard of safety and health
requirenents will not be tolerated and will not exist on Corps
projects. |If any contractor enpl oyee endangers their now life,
the lives of others, or property by disregard of safety and
heal th requirenents, the contractor shall be informed of the
enpl oyee and his unacceptable attitude towards acci dent
prevention, rem nded of the contract requirenent providing for
the di scharge of such enployees, and instructed to inmediately
resolve the problem This action will be docunented in the daily
gqual ity assurance report.

b. If, after notifying a contractor of a reckless enpl oyee;
t he enpl oyee continues to disregard safety requirenents, the
contractor will be requested to renove the enpl oyee fromthe
project or place the enployee on work wher his actions will not
constitute a hazard. This action will also be docunented in the
daily quality assurance report.

c. The choice a contractor nakes between renoving the
enpl oyee or placing himon work where their actions wll not
constitute a hazard will depend on the contractor's approach for
the fair handling of reckless enployees. |In sone cases a single
reckl ess act may warrant termnation; in other cases the enpl oyee
may be warned in witing, tenporarily renoved fromthe jobsite,
or sone otherw se repri mnded.

~d. Imm nent Danger Situations. \Wen an inmnent danger
COEdItIOﬂ or practice is observed, the followng steps wll be
t aken:

(1) The inspector or construction representative wll
instruct the contractor to i medi ately renove workers fromthe
area of danger or to desist fromthe dangerous operation or
practi ce.

(2) If arepresentative of the contractor is not at the
site, the inspector or construction representative will order the
workers to renove thensel ves fromthe dangerous |ocation or to
cease the dangerous operation or practice.
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(3) The construction representative will ensure that the
work is not resuned in the area of danger and that workers wl|l
not be involved in the operations or Bractices unti |
recommendati ons for corrections have been fully conplied wth.

(4) Enpl oyees creating i nm nent danger situations through
their reckl ess behavior shall be handled in accordance with
paragraph 9-7a and 9-7b, above.

9-8. Enployee Safety and Health Training.

a. Governnent.

(1) Indoctrination. All enployees shall be provided initial
safety and health indoctrination and continuing safety training
to enable themto performtheir work in a safe manner.
| ndoctrination and training shall be based on the appropriate
district or division |level safety and occupati onal
heal t h program

(2) Tool Box Safety Meetings. Contracting officer's
representatives shall establish procedures for and conduct
monthly safety nmeetings to provide safety training and notivation
to their enployees. The mnutes of these safety neetings shal
be recorded and mai nt ai ned.

b. Contractor.

(1) I'ndoctrination. Every contractor and subcontractor
enpl oyee shall be provided initial safety and heal th
i ndoctrination and continuing safety training to enable themto
performtheir work in a safe manner. Indoctrination and training
shal | be based on the contractor's acci dent prevention plan and
shall cover, but not limted to, subjects specified in
EM 385-1-1.

(2) Tool Box Safety Meetings. |In accordance with
requi renents of EM 385-1-1, the contractor and subcontractors
shal | conduct safety and health neetings nonthly for supervisors
and weekly for workers. These neetings shall include a review of
past activities, discussion of plans for new or changed
operations, a review of pertinent aspects of applicable activity
hazard anal yses (by trade), the establishnment of safe working
procedures for anticipated hazards, and provi de pertinent safety
and health training. (Corps inspectors and construction
representatives are encouraged to attend these neetings on a
frequent basis.)
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The contractor shall provide an outlined report (including date,
att endance, and subjects discussed) of each neeting to the
contracting officer's representative who will review the reports
for the content and effectiveness of the neetings.

9-9. (General Procedures.

a. Equi pnent | nspection and Testing. Before heavy equi pment
and floating plant are put into operation at the job site, the
contracting officer's representative shall be notified so that
joint inspections by the contractor and the contracting officer's
representative and performnce testing of the equi pnent can be
made. All equi pnent and tests shall be docunented and copi es of
t he docunented reports maintained at the project site and at the
resident engineer's office. Defective equipnent will not be
operated until all deficiencies are corrected and the equi pnent
neets inspection and testing requirenents.

b. Waivers to Safety Standards. EM 385-1-1,
di vision/district-level accident prevention policies, contractual
safety and heal th provisions, and ot her guidance issued by higher
authority are applicable to all work perforned by contract.
Conpliance is essential. However, in circunstances
where conpliance with a specific safety standard i s not
attai nable, a waiver, providing equal or greater protection than
that of the non-attai nable standard, will be requested. Waiver
requests will be conducted in accordance with division |evel
policy. Wiivers nust be fully docunented, stating which
requirenent is to be waived, what conditions necessitate the
wai ver, and how protection, equal to or greater than the
intent of the requirenent, will be provided.

c. Local Safety and Occupational Health Progranms. All area,
resident, and project offices are encouraged to devel op | ocal
safety and health prograns which provide for the protection of
bot h governnment and contractor enployees and property and nmenbers
of the public exposed to Corps and contractor activities. It is
recomended that |ocal safety and occupational health prograns be
derived fromrequirenments of their district safety and
occupational health programintegrated with | ocal needs,
priorities, and procedures.

d. Housekeepi ng. Good housekeeping is an indi spensabl e part
of any construction program It reduces accident potential,
stinul ates enpl oyee norale, and facilitates productivity.

Resi dent engineers will insist that contractors keep construction
and storage areas free fromthe accunul ation of material or
rubbi sh, as required by EM 385-1-1.
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e. Personal Protective d othing and Equi pnent. Personal
protective equi pnent shall be used as required to reduce exposure
to acceptable limts. Al users of protective equi pnent shall be
trained in and know edgeabl e of the use and limtations and the
i nspection, testing, and mai ntenance of the
equl pnent. \When enpl oyees provide their own equi pnment the
enpl oyer is responsible for assuring its adequacy in protecting
agai nst the hazard, its condition and state of repair.

f. Protection of the Public. Contractors are required to
protect the public fromhazards fromtheir operations. Such
protection shall include, but is not limted to, appropriate
proj ect fencing, excavation barricading, nigh lighting of areas
not fenced off fromthe public but with public exposure,

di version of public access from hazardous areas, and warni ng and
signal i ng systens.

9-10. Accident Investigation and Reporting.

“a. In addition to OSHA requirenents, contractors are
required to report all accidents which are incidental to work
performed under the contract and result in the foll ow ng:

(1) Fatalities.

(2) Lost-time injuries and occupational illnesses (including
permanent total, permanent partial, or tenporary total disabling
I njuries).

(3) Damage to property, materials, supplies, and equi pnent
costing $1,000 or nore.

b. Accidents will be reported to the contracting officer's
representative in accordance with the requirenents, and within
the time frames, of division or district policy and as specified
at the preconstruction safety conference. (Accident report forns,
wWith instructions for preparation and submttal, wll be
furnished to contractors at the preconstruction conference.) The
contracting officer's representative will review all accident
reports submtted by contractors to determ ne that the causes
indicated on the reports are correct and that corrective neasure
to reduce the likelihood of future occurrences are effective.
Contracting officer's representatives will conduct follow up
investigations to determne if the corrective actions have been
i npl enented and, if so, their effectiveness.
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c. To ensure the thoroughness of the contractor's accident
reporting, it is recommended that Contracting officer's
representatives periodically review the contractor's OSHA
required | og of recordabl e occupational injuries and
illnesses for the project. Accidents which are docunented on the
| og but have not been reported to the Corps shall be brought to
the contractor's attention and the contractor rem nded to
i mredi ately report the accident.

9-11. Conpliance with Federal, State, and Local Requl ati ons.

Conpliance wwth federal, state, and |ocal safety and health
regulations is required under the "Permts and Responsibilities"”
cl ause of the contract. The ACO cooperates with state forces in
requiri ng observance of state |aws and regul ations, including
envi ronnmental pollution control and OSHA (federal or state)
regul ations, but will not intercede or interfere in OSHA' s

i nspection of USACE contractors.

9-12. Hazardous Materials.

a. Federal OSHA 29 CFR 1926.59 requires that construction
contractors provide a Hazard Communi cation Programto their
enpl oyees who may be exposed to hazardous substances on the
jobsite. Simlarly, the CCE has such a programfor its enpl oyees
and a standardi zed Hazard Conmuni cati on Trai ning package is
avai l abl e fromyour | ocal FOA Safety Oficer. The training
program consi sts of 7 nodules on VHS tapes with a student
handbook. The training programtakes about 4 hours and is
mandatory for all COE enpl oyees who nay be exposed to hazardous
subtances. The COE Safety and Heal th Requirenments Manual EM 385-
1-1, contains requirenents for construction contractors to submt
mat eri al safety data sheets for hazardous substances used on the
jobsite. The material safety data sheets should be submtted to
the ACO COR on the jobsite.

b. ER 385-1-92, Safety and Occupational Heal th Docunent
Requi rements for Hazardous Waste Site Renedi al Actions
prescribes the responsibilities and establishes procedures for
devel oping the site safety plans and rel ated safety and
occupational health docunents required when perform ng hazardous
waste site renedial actions.

c. The resident engineer should be aware that there are
strict OSHA and EPA regul ations affecting exposure to asbestos
materials and how it is to be treated when encountered on the
construction site. OSHA Asbestos Standards (29 CFR 1910. 1001 and
29 CFR 1926.58 regul ate enpl oyee exposure standards.
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Saf ety Term nol ogy:

Acci dent prevention plan - the witten plan which addresses the
prime contractor's accident prevention policy and procedures and
responsibilities for conplring wi th Corps of Engi neers
contractual safety and health requirenents. Applies to all prine
and sub-contractor enpl oyees on the project for which it was
devel oped.

Activity hazard analysis - systenmatic analysis of a work activity
to determ ne the hazards of the activity and the nethods to be
utilized in the control of those hazards.

Contractor - unless specifically referred to as prinme contractor,
this termal so i ncludes subcontractors.

| nrm nent danger - a condition of practice which could reasonably
be expected to cause death or serious physical harmimedi ately
or before the hazard woul d be corrected through nornma

pr ocedur es.

OSHA - The federal QOccupational Safety and Health Adm nistration.
In states with an approved state occupational safety and health
plan, the term"OSHA" also refers to the state occupati onal
safety and health adm ni stration.

Preconstruction safety conference - a conference, held before
initiation of construction activities, between Corps and
contract or managenent and supervi sory personnel having a
responsibility or significant role in accident prevention on the
project. The intent of the conference is for the Corps and
contractor to reach nutual agreenent on the Corps' contractua
safety and health requirenents and the contractors acci dent
prevention plan.

Reckl ess behavi or - irresponsible, rash behavior disregarding the
consequences of such actions.

Tool box safety neetings - periodic neetings for discussion of
past, current, and future work activities, the hazards of those
activities, and the nethods to control those hazards and for
presentation of safety and health training and pronotion.

WIllful violation - a safety and health requirement violation
where the contractor knows the condition or practice is hazardous
and does not nmake a reasonable effort to elimnate the condition.
(Del i berate, voluntary, or intentional as distinguished from

i nadvertent, accidental, or ordinarily negligent.)
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SECTI ON 10
LABOR RELATI ONS

10-1. Labor Rel ati ons and Labor Standards Enforcenent.

_ a. The prinme contractor is responsible for resolving | abor
di sputes and wor k stoppages.

b. The resident engineer is responsible for establishing and
mai nt ai ni ng good relations with contractors and | ocal contractor
and | abor organi zations and acts pronptly to avoid or reduce work
st oppages which affect contracts. The resident engi neer seeks
vol untary agreenent between nmanagenent and | abor to permt
uni nterrupted prosecution of contracts. The resident office
avoi ds involving the Governnent in |abor disputes.

c. The resident engi neer does not take part in the
adj ustment of jurisdictional disputes between unions other than
attenpting to bring the parties 1n dispute together to settle
their differences.

d. The resident engineer and staff nake spot checks of prine
contractors' and subcontractors' payroll copies, conduct regular
enpl oyee interviews, and check wage rate and EEO posti ngs.

10-2. Equal Enpl oynent Opportunity.

a. The contractor nust take affirmative action to ensure
that applicants for enploynent and enpl oyees are treated w thout
regard to their race, color, religion, sex, national origin, or
handi cappi ng condition. The contractor is also required to take
affirmative action to enploy, advance in enploynment, and
otherwi se treat qualified disabled veterans and veterans of
the Vietnamera w thout discrimnation based upon their
disability or veteran's status. |In addition, the contractor is
not to discrimnate agai nst any enpl oyee or applicant for
enpl oynment because of physical or nental handi cap regardi ng any
position for which the individual is qualified.

b. I'n a conspicuous place avail able to enpl oyees and
applicants for enploynent, the contractor nust post notices
provi ded by the contracting officer which set forth the
provi sions of the EEO clause as well as notices prescribed by
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the Director, Ofice of Federal Contract Conpliance Prograns.

The resident engi neer ascertains whether the required notices are
properly posted. These notices nust include specific information
regardi ng nane(s) of contacts, |ocation, and tel ephone nunbers of
an office or individuals who can assist with allegations of

di scrim nation.

10- 3. Davi s- Bacon Act.

a. The Davi s-Bacon Act stipulates that each | aborer and
mechani ¢ enpl oyed on the contract work site nust receive no |ess
than the prevailing wage, including basic hourly rates and fringe
benefits. The prevailing wage is determ ned by the Secretary of
Labor and is included in each contract.

b. The various classifications of |aborers and nechanics
that nay be enployed at the work site are listed in the contract
schedul e of wage rates. Additional classifications require prior
witten approval of the contracting officer. The hiring of |abor
classifications by the contractor or subcontractors other than
those included in the contract or approved by the contracting
officer is not permtted at the job site. Requests for
addi tional classifications nust be submtted to the resident
engi neer utilizing DD Form 1565, Request for Authorization of
Addi tional Cassification and Rate. Wen the conpleted forns are
subm tted, the resident engineer checks themfor conpleteness and
ascertains the foll ow ng:

(1) That the skill cannot be classified into one already
contained in the applicabl e wage determ nati on.

(2) That the classification is generally recognized in the
area or construction industry.

(3) That the proposed wage rate, including any fringe
benefits, confornms to the wage determ nation decision contained
in the contract.

After the resident engineer determnes that the formis conplete,
a final review has been acconplished, and all data is in
conpliance with (1), (2), and (3) above, the RE forwards the form
to the district |abor advisor for processing and approval. |If
the formis not in conpliance with the above criteria and the

resi dent engi neer and the contractor cannot resolve the matter,

t he resident engi neer submts the problemto the district |abor
advi sor for resol ution.

10-2



EP 415-1-260
6 Dec 90

c. A copy of the contract schedule of mninmumwage rates with
a wage rate Information poster nust be posted at the job site in a
conspi cuous place that is accessible to all enployees. Any
approved additional classification forns nust al so be posted. The
resi dent engi neer ascertains that these itens are posted.

10-4. Overtine Conpensati on.

The Contract Wrk Hours Standards Act (Public Law 87-581) states
that | aborers and nmechanics nust be paid for all hours in excess
of 8 hours a daY or 40 hours a week, whichever is the greater
nunber, not | ess than one and one-half tines their basic hourly
rate of pay. When the contractor is not in conpliance, the

resi dent engi neer assesses penalties which include

assessnents for each | aborer or nechanic for every cal endar day in
whi ch the enpl oyee is not properly conpensated.

10-5. Apprentices and Trai nees.

a. A contractor nmay enploy apprentices and trai nees on
construction projects only after submtting evidence that
enpl oyees are registered In a training programaccepted by a state
apprenticeship and training agency recogni zed and apBroved by the
U S. Bureau of Apprenticeship and Training, or have been tralned
by the Bureau itself. The contractor is also required to submt
written evidence of apprentice-journeynen ratios and wage rates,
including fringe benefit payments established for this programin
the project area. Upon recelving such subm ssions, the resident
engi neer may accept the ratios for conpliance with the contract
requirenents.

b. Wien a contractor has classified enpl oyees as apprentices
or trainees w thout conplying with the above requirenents, the
classification is rejected. The contractor nust pay such
enpl oyees at the journeyman rate applicable to the classification
of work they actually perforned.

10-6. Payrolls and Basi c Records.

a. Weekly payroll copies and acconpanyi ng executed statenents
of conpliance (may optionally use WH Form 347, Payroll) are
submtted by the contractor, to include those of al
subcontractors. The resident engineer ensures that all required
payrol |l copies are received. ENG Form 3180, Contractor Payrol
Record, is used to control receipt and review of payroll copies;
these are reqgularly spot checked by the resident engineer or his
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staff to ensure conpliance with the contractor |abor standards
provi si ons.

b. Wien payroll copies are delinquent, a nonetary anount
sufficient to cover |abor perforned during the tine involved is
wi thheld frompartial paynent estimates until the delinquent
payrol | copi es have been received and determned to be in
conpl i ance.

c. Wien violations are detected on the payroll copies and are
readi |y adj ustable (anobunt of restitution per contractor is |ess
than $1, 000 and violations are not willful), a letter is furnished
to the contractor citing the discrepancies and the corrective
action. \Wen evidence of restitution is required, such evidence
must be in one of the follow ng forns:

(1) Statenments signed by enpl oyees acknow edgi ng recei pt of
the required restitution. Statenents nust indicate gross anmounts
of restitution, deductions, and net anounts.

(2) Photostatic copies of certified checks made payable to
enpl oyees invol ved, copies of registered or certified nai
recei pts indicating that the checks were delivered to enpl oyees,
and statenents reporting gross anounts paid, deductions, and net
anmount s.

(3) Photostatic copies of both sides of cancelled checks nade
payabl e to and endorsed by enpl oyees invol ved and statenents
reporting gross anounts paid, deductions, and net anounts. Wen
violations are not readily adjustable (involve restitution
exceedi ng $1,000 or are wllful), the facts are submtted to the
di strict | abor advisor for resolution.

d. The resident engi neer conducts contractor and
subcontractor enployee interviews to check the enployer's
conpliance with the | abor standards provisions of each contract.
DD Form 1567, Labor Standards Interview, is used. The nunber of
i nterviews conducted each week is determ ned by the nunber of
enpl oyees perform ng work in each classification and the scope of
the contract work. Interviews on a work site should provide a
cross section of the work force, including enplo%ees of
subcontractors, and should be held on a routine basis.
| nformati on obtained during the interviews is checked
against the information reported on weekly payroll copies.

e. Self-enployed contractors nust report thenselves as self-

enpl oyed on their weekly payroll copies submtted to the resident
engi neer.
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10-7. Copel and Act.

The Copel and Act of the Secretary of Labor lists certain
perm ssi bl e deductions fromthe wages of enpl oyees. These
I ncl ude deductions made in conpliance with Federal and state
i ncome tax w thhol di ng provisions, Federal social security tax,
contributions to apgroved funds established to provide
health and wel fare benefits, and pensions. Deductions for
pur poses other than those |isted are prohibited unless
specifically authorized by the Secretary of Labor.

10-8. Subcontractors.

Wthin 7 days of awardi ng any subcontract by the contractor
or a subcontractor, the contractor nust submt a statenment with
t he name and address of the subcontractor and a sunmary
description of the work subcontracted. This statement wll al so
attest that the | abor provisions required to be included in al
subcontracts have been so incorporated. The Statenent and
Acknow edgnment, SF 1413, will be used. The resident engineer
makes certain that those forns are furni shed, checked, and
forwarded to the district.

10-9. Labor Di sputes.

When a | abor dispute, work stoppage, or threat of a work
st oppage occurs, the resident engineer reports the facts to the
district |abor advisor by the nost expeditious nmeans and confirns
the report by submtting a conpleted DD Form 1507, Wbrk Stoppage
Report. The district is kept 1 nfornmed of any significant changes
inthe situation as originally reported.

10-10. Labor Organi zati on Representatives on Wirk Sites.

Labor organi zation representatives should be admtted to
contract work sites to conduct union business (excluding
organi zing activities, collective bargai ning di scussions, and
other matters not directly connected wth the project being
visited), provided that the visits will not interfere with the
contract work nor violate safety or security regul ations.
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SECTI ON 11
PHYSI CAL SECURI TY
11-1. Ceneral.

a. Physical security is defined as the safeguardi ng by
physi cal nmeans of Governnent plans, prograns, personnel,
property, utilities, information, and installations against
conprom se, trespass, sabotage, pilferage, theft, |arceny,
enbezzl enent, fraud, arson, or any other dishonest or crimnal
act. The mai ntenance of a conprehensive and conti nuous physi cal
security programis essential to the successful operation of
USACE installations and activities.

b. This chapter considers the evaluation of an installation
or facility with regard to all factors bearing upon accessibility
and |l ocation and the elenent's inportance to overall district
operations and national interest. Also to be considered is the
vul nerability of equipnent, supplies, or information to | oss
t hrough theft or willful damage.

11-2. Responsibility.

The resident engi neer assunes responsibility for supervising
adequat e physical security within the resident office area of
responsibilitﬁ and is authorized to deal directly with the
district on physical security matters. The resident engineer is
al so responsi ble for preventing and detecting crimnal activities
and physical security hazards and for elimnating physical
security deficiencies at field operating agencies by issuing
pertinent instructions and supervising the foll ow ng:

a. The novenent, control, and identification of personnel.
b. Prevention, investigation, and reporting of crines.

_ c. Traffic control on installations and projects and
investigating traffic accidents.

~d. Oders and instructions applicable to the operations of
physi cal security guards.

e. Enforcenent of |aws, orders, and regulations pertinent to
classified construction projects and activities.
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f. Establishnment of interimneasure for physical security
such as the need for maxi nrum mnedium or mninmum security,
consistent with the criticality to national security and
construction schedules for security facilities, which
are ascertained fromdistrict authorities.

11- 3. Reporting.

a. The resident engineer reports all actual or suspected
crimnal activities wwthin the resident office area of
responsibility to the local civilian or mlitary police agency.
Additionally, the district is notified of such activity
indicating that a report (ENG Form 4337, O fense/lncident Report)
was made to the appropriate policy agency.

b. Incidents to be recorded are of fenses or suspected
of fenses or nurder, voluntary and involuntary mansl aughter, sex
crimes, aggravated assault, arson, l|arceny, robbery, burglary,
use and possession of narcotics and dangerous drugs, destruction
of property, disorderly conduct, violation of physical security
(1.e., sabotage, espionage, subversive points such as electric
power supply, transtornmer installation, electric power
transm ssion, communi cation centers and equi pnent, val ves and
regul ators, water tanks and equipnent), fire, accidents (water
and vehicle), or other dishonest or crimnal acts commtted by or
agai nst any individual under the admnistrative jurisdiction of
the district. Also included are |osses of Governnent or private
property and the recovery of any property previously reported
| ost, stolen, or destroyed.

c. The resident engineer imediately reports to the district
any serious incident or larceny of property with value of nore
than $100 and destruction of property with value of nore than
$300. The report includes the follow ng:

(1) Nature of the incident, date, and pl ace.

(2) I'f the incident involved a |oss to the Governnent
t hrough theft or destruction, the estinated anount.

(3) Summary of known facts including the names and addresses
of witnesses or persons having know edge of the incident.

(4) The nane of the offender, victim and apprehendi ng
agency, if known.
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d. Mnor personal injuries, such as a person injured by
falling, cutting fingers on paper, dust in the eye, or bunping
into a door are not reported unless nedical treatnent is required
and work time is lost. All notor vehicles accidents and
resulting injuries, as well as injuries sustained as
a result of fire or coincident to a commted crine, are reported.
Wat er acci dents involving tow boats, floating plant, etc., need
not be reported unless they affect physical security, such as
Fazage to a perineter, electric power, conmunications, or the

i ke.

e. The foregoi ng gui dance requires pronpt subm ssion of
normal incident reports. Any incident which mght create adverse
publicity (including actions of fraud, bribery, nmalfeasance, or
conflicts of interest) is imediately reported to the district
comrander upon di scovery or upon recei pt of a conplaint or
all egation of such offense. Reporting of an incident is not
del ayed for any reason. (See AR 190-40, Serious I|ncident
Report, and HQUSACE suppl enents to AR 190 series.) Should
i ncidents involve issues of alledged discrimnation, the district
EEO officer nust be infornmed i nmedi ately.

f. Reporting the incident does not necessarily close the
i ncident. Additional facts should be reported as they devel op.

g. All incidents will be investigated by the district or
other qualified mlitary police personnel. The resident engineer
is not required to make an investigation except in those
i ncidents where crimnality is not an issue.

11-4. Physical Security Assistance.

a. Trained mlitary police officers assigned to USACE are
avai l able to assist the resident engineer in all phases of the
physi cal security program This assistance nmay be requested
t hrough established channels for physical security and crine
prevention surveys, or through consultations on unusual
security conditions, and for crimnal investigations.

b. Where construction sites or facilities are located within
a mlitary reservation, assistance for physical security and
security support may be rendered by other authorities.
Coordi nati on should be nmade with the mlitary installation
provost marshal or chief |aw enforcenent officer to determ ne the
extent of support to be rendered the resident engineer and to
clarify actions in resolving differences incident to security
matters.
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SECTI ON 12
REAL ESTATE
12-1. Ceneral.

a. The district acquires the necessary real estate prior to
awarding a contract. Property for construction is acquired by
purchase, by |ease, or by obtaining an easenent. Acquisition
t hrough condemati on may be necessary if agreenent cannot be
ot herwi se reached. Tenporary rights of entry are sonetines
obtained to permt exploring and survey work prior to
construction.

b. The policies and procedures to be followed in acquiring
real estate are cited in ER 405-1-12, Real Estate Handbook.

12-2. Real Estate Responsibility.

a. The district keeps the resident engineer inforned, in
witing, of the scope and extent of real estate acquired for
construction of a project. The resident engineer uses the
consul tation services and gui dance of the district on real estate
probl ens encount ered, when necessary.

b. The resident engi neer assunes responsibility for know ng
t he boundary of the Governnent-owned or | eased property near the
construction site and for assuring that there is no trespassing
or use of any property which is outside the boundary of the
construction site. |If additional real estate is required for
acconplishing the construction, the resident engi neer imedi ately
notifies the district and states the reasons and justifications.
Requests for mlitary real estate acquisition are initiated by
the using service (AR 405-10, Acquisition of Real Property and
| nterests Therein).

12-3. Real Estate Disposal, and Use by Ohers.

The di sposal of real estate and real estate conponents, both
civil and mlitary, will be in accordance with procedures in ER
405-1-12. Ganting use of acquired real estate to others by

| ease, easenent, license, or permt wll be in accordance wth
procedures in the sane panphlet.
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SECTI ON 13
ENVI RONVENTAL PROTECTI ON
13-1. Ceneral.

a. As the Corps of Engineers role expands into the area of
hazardous and toxic waste cl eanup, chem cal demlitarization
proj ects, EPA superfund projects and other environnentally
sensitive projects, the resident engineers responsibilities
toward protecting the environnment becones nuch
broader than those typically found on our normal construction
sites. The resident engineer and his staff nust recognize the
potential pitfalls of performng construction or renedial work in
environmental |y sensitive areas. Further guidance in inplenenting
this type of work is available fromvarious HQUSACE and | oca
regul at1 ons which are referenced herein.

b. In addition to the special type projects noted above, our
typi cal construction projects may al so present potential areas
where environnental damage is |likely. As a result, the resident
engi neer shoul d revi ew proposed construction projects to
determ ne common potential sources of environnental degradation
during construction activities. Special and technical environ-
ment al protection clauses of the contract docunments nust be
exam ned to understand all special environnental pollution
controls, to ensure conpliance to the maxi num extent practicable,
and to ensure that environnmental controls established during the
pl anni ng phase are inpl enent ed.

13-2. Environnental Restoration Project Mnhagenent.

a. The Superfund Managenent Gui de, EP 1110-2-6, provides the
general gui dance on USACE managenent of the EPA Superfund
program Al t hough overall program gui dance, policy, and funding
for Corps support originates with the EPA, the USACE and EPA
i nt eragency agreenent (lIAG provides that USACE manage " Superfund
Federal Lead Fund Fi nanced" design and construction contracts,
manage renedi al investigations and/or feasibility studies upon
EPA request, and provide technical assistance to EPA in support
of renedi al cleanup of hazardous waste sites. FQA Construction
Divisions/Districts are responsi ble for adm ni stration of
Superfund construction projects within their Superfund assi gned
ar eas.

b. The Construction District, as the Governnent's on-site
representative, is responsible for assuring that
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specific project operations stated in the contract specifications
are perforned satisfactorily and that appropriate docunentation
of daily tasks is conpiled. WMny of these projects will be the
subj ect of Justice Departnent |egal action agalnst the party
responsi ble for the contam nation, and detailed records are
requi red. Docunents include reports sufficient to

devel op a chronlogical record of site activities and to prepare
docunents suitable for conmunity relations activities, e.qg.
contractor daily reports, change orders, problens regarding
conpliance with environnental and contractual requirenents,

| aboratory and nonitoring data, etc.

c. Manifest System - The Manifest Systemis the "Cradl e-To-
Grave" system of control of the transport of all hazardous toxic
waste materials. A generator who transports, or offers for
transportation, hazardous waste for offsite treatnent, storage,
or disposal nust prepare a Manifest that tracks the hazardous
waste to its final destination. Al generators who ship HTW
transporters, and facilities that receive HTWnust use the
Mani fest System This is the fourth key step in the regulatory
process which controls the shipnent of HTW

d. Site specific technical support will be provided by MRD
on a reinburseable basis, as the | ead Division and design center
of expertise for this program This may include developing site
specific quality managenent and safety plans. The Site Specific
Qual ity Managenent Pl an (SSQW) and ot her QM docunents are
detailed in ER 1110-1-263. The Site Specific Safety Plan (SSSP)
and the Accident Prevention Plan are detailed in ER 385-1-92.

13-3. Air Pollution.

a. The resident engineer is alert to operations and _
procedures which cause air pollution and is able to determne if
Federal , state, and | ocal standards are being foll owed.

b. Some common construction operations which are usually
scrutinized for air pollution are as follows:

(1) Quarry drilling and rock crushing.
(2) dearing, grubbing, and stripping.
(3) Excavation and enbanknent.

(4) Cenent and aggregate handling at m xing sites.
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(5) Cenent or linme in soil stabilization.
(6) Blasting.

(7) Haul road construction and mai ntenance.
(8) Sandbl asting and shotcrete.

c. Snoke, funmes, and sprays which nmay cause air pollution
i nclude the foll ow ng:

(1) Volatiles fromasphalt and cutback naterials.
(2) Funmes from heaters during wi nter operations.
(3) Burning cleared gromh and scrap material.
(4) Snoke from asphalt/coal tar heaters.

(5) Paints.

(6) Herbicides and insecticides.

13-4. Water Poll ution.

a. Water pollution in construction operations occurs through
spill age, waste of materials, and erosion. Carefully considered
construction nmethods and material handling can elim nate nost
potential water pollution. Wter quality standards to be net at
the specific project site should be included in the
specifications. Water pollution is controlled principally by
diking to contain spillages, by settling basins to reduce
suspended solids in runoff, and by seeding or sodding surfaces
for erosion control.

b. Contractors nust provide saf eguards and use construction
techniques that will protect the environnment from acci dental
spillage of materials, which eventually are carried to water
courses by stormrunoff. Some common sources of such pollution
are as foll ows:

(1) Waste fromfloating plant (fuel, oil, grease, etc)
(2) Treatnent and disposal of drill cuttings and waste water
fromdrilling and grouting operations.

(3) Sterilization products, (water tanks or |ines)

(4) Concrete operations:
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(a) Aggregate washing and cool i ng.

(b) Cenent and concrete spillage.

(c) Water curing and formrel ease conpounds.

(d) Lift cleanup and preparation.

(e) Spillage and waste of curing conpounds.

(f) Waste from equi pnent washi ng.

(5) Vehicle nmaintenance:

(a) Fuel spillage.

(b) Crankcase drai nage.

c. Contractors nust consider confining silt |laden waters in
dredgi ng operations to areas of dredging and controlling the

spread of contam nated waters fromthe site.

13-5. Land Poll ution.

Landscape defacenment is the npbst permanent of all the forns
of despoil nent by construction activities. Wen a tree is
needl essly renoved or danmged, repair or reﬁlacenﬁnt t akes years.
When earth is renoved in the wong place, the environnent is
marred. Common | and despoil ment actions during construction
operations include destruction of |land forns and vegetation and
pol lution of the |land by spillage and waste.

a. Destruction of land forns and vegetation. D sposal of
material in waste or spoil disposal areas should be controll ed.
The | ocation, layout, and restoration after abandoni ng roads,
canps, shops and work areas shoul d be covered in the
specifications and drawi ngs. Visual protection for surrounding
or nearby residential areas fromthe work and storage areas
shoul d be acconplished by screening with effective pl antings,
fencing, or a conbination of the two. Wrk areas, particularly
in grgan | ocations, should be confined to that specifically
needed.

b. Pollution of |and by spillage and waste. Laxity in the
contractors' housekeeping activities, which contributes to
spil |l age and waste, can be controlled by enforcing safety
regul ati ons. However, the specifications should cover those
itens known to be difficult to control by specifying
specific safety regulations that nmust be inpl enented.
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13-6. Noi se Poll ution.

This category of pollution includes a wi de range of causes,
fromfaulty nufflers on equipnment to uncontrolled use of ex-
pl osives. Noise pollution is a serious concern in urban areas.
The project should be reviewed for possible noise pollution
probl ens and appropriate protective nmeasures should be inple-
mented to elimnate or substantially reduce them The resident
engi neer shoul d stay abreast of regul ati ons concerni ng noise
pol | uti on.
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SECTI ON 14
STANDARDS OF CONDUCT

14-1. | ntroduction.

Numer ous public |aws and executive orders set forth
standards of conduct and define conflicts of interest for
Gover nnment enpl oyees. Subject areas included are as foll ows:

a. Crimnal bribery and graft

b. Receipt of gratuities by Governnent enpl oyees

c. Financial and other conflicts of interest

d. Certain outside activities of Governnent enployees

e. Prosecution of clains against the Governnent

f. Former enpl oyees of the Governnent dealing with matters
that are before their agencies at the tine of enploynent

g. Retired regular mlitary officers selling to DOD
h. Contracting with Governnment enpl oyees

14-2. Basic Principles.

The follow ng quote fromFAR 3.101-1 illustrates the basic
principle underlying all the various statutes and regul ations
relating to standards of conduct.

"Gover nnment busi ness shall be conducted in a manner above
reproach and, except as authorized by statute or regulation, with
conplete inpartiality and with preferential treatnent for none.
Transactions relating to the expenditure of public funds require
t he hi ghest degree of public trust and an inpeccabl e standard of
conduct. The general rule is to avoid strictly any conflict of
interest or even the appearance of a conflict of interest in
Government -contractor relationships. Wile many Federal |aws and
regul ations place restrictions on the actions of Governnment
personnel, their official conduct nust be such that they would
have no reluctance to make a full public disclosure of their
actions." Knowi ng these basic principles is not enough. The
challenge is to apply these principles in everyday
si tuati ons.
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14-3. Standards of Conduct Requl ati ons.

a. It is the policy of the Governnent to place loyalty to
country, ethical principles, and | aw above private gain and ot her
interests. Al USACE enpl oyees nust avoid engaging in any
personal business or professional activity, or having any direct
or indirect financial interest that creates a conflict or
appearance of conflict between private interest and public duty.
An under standi ng of the |laws and regulations relating to
St andards of Conduct and Conflicts of Interest are nandatory
requi renents for DA personnel in order to avoid conflicts of
interest or other crimnal and ethical violations.

b. The FAR Part 3, DFARS Part 203, Departnent of Defense
Directive (DoDD) 5500.7, AFARS Part 3 and AR 600-50 prescribe
policy and procedures relating to Standards of Conduct. AR 600-
50 specifically prescribes Standards of Conduct for all DA
personnel, regardless of assignnent, and is applicable to
al | USACE personnel. The following nmajor topics are covered in
the regul ati on:

(1) Be famliar with all provisions relating to Standards of
Conduct

(2) Avoid any action that is actually or may reasonably be
expected to give the appearance of:

(a) Using public office for private gain;

(b) Gving preferential treatnent to any person or entity;
(c) Inpeding Governnment efficiency or econony,;

(d) Losing independence or inpartiality;

(e) Making a Governnent decision outside official channels;

(f) Adversely affecting public confidence in the integrity
of the Governnent;

(3) Conflicts of Interest and General Prohibitions: Avoid
actual or apparent conflicts between personal interests and
public duty. Private /personal interest includes the interest of
t he spouse, dependent child, and other househol d nenbers.
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(4) Using inside informtion:

~ (a) Do not engage in personal business or professional
activity or enter into financial transactions that involve direct
or indirect use of "inside information."

(b) Do not release acquisition information to an individual
or busi ness concerni ng proposed procurenents.

(5) Using official positions:

(a) Do not use your official position to influence any
person, including subordinates, from providing unauthorized
benefits to thensel ves or others.

(b) Prohibition against commercial dealings and ot her
solicitations to other DoD personnel junior in position.
Personal commercial dealings between mlitary personnel and their
spouses generally are to be avoi ded.

(c) The failure to conply with these regul ations may subj ect
of fenders to adm nistrative action or crimnal punishnment
pursuant to Title 18 of the United States code.

c. Gatuities. DA personnel and their famlies nmust not
solicit or accept any gratuity fromany source that is engaged in
or seeks DoD busi ness or conducts activities regulated by DoD
This includes interest that may be substantially affected by the
performance or nonperfornmance of official duties of DA personnel.
Sone limted exceptions are:

(1) Acceptance of unsolicited advertising or pronotional
itens that are less than $10.00 in retail val ue.

(2) Benefits available to the public and free exhibitions
DoD contractors at public trade fairs.

(3) Discounts or concessions extended Arny-w de and
realistically available to all DA personnel.

~ (4) Participation by DA Personnel in civil and/or conmunity
activities when any relationship with defense contractors is
renot e.

(5) Contractor-provided transportation, neals, or overnight
accommodations in connection with official business, when
arrangenments for CGovernnent or commercial accommobdations are
clearly inpracticable. Individuals nust report such
circunstances in witing to their supervisor.
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(6) Attendance at tuition-free nonacadem c training sessions
or sem nars when attendance is in the interests of the Governnent
and the contractors waive all clains agai nst the Governnent.

NOTE: Tangi ble and intangible gifts/prizes/incentives acquired
incident to official travel should be turned over to an
appropriate official when participating on behalf of the

Gover nnent .

d. Use of Governnent Property. Governnent facilities and
property will be used only for official purposes. The use of
Governnment vehicles are prohibited for personal use or
nonof fici al purposes, especially hone to work travel.

(31 U. S. C. 1344)

e. Of-Duty Enploynent. DA enp
outside activities that: (i) inter
(ii) discredits the DA, and (iii) I

I
ere with official duties,

oyees may not enter into
r
i nconsi stent with AR 600-50.

f

S
f. Appearances of Conflict. DA personnel should avoid the

appearance of favoritismon any matters relating to conpetitive

procurenent, release of information, or any unauthorized

di scussi ons.

14- 4. Fraud, Waste and Abuse.

Fraud is a crinme while waste and abuse are m smanagenent. Sone

i ndicators of fraud that DA enpl oyees shoul d be cogni zant of, are
descri bed bel ow. However, they do not in thenselves constitute
concl usi ve evi dence of fraud.

a. Solicitations restricting procurenent to exclude or
hanper any qualified source.

b. Limting time for subm ssion of offers so only those with
advance informati on have adequate tine to prepare bids/proposals.

c. Revealing information about a procurenent to one
contractor which is not revealed to all

d. Providing special assistance to any contractor in
preparing his bid or proposal.

e. Falsification of docunents or receipts to get a late bid
accept ed.
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f. Collusion or bid rigging between bidders.
g. Falsification of required certificates.
h. Acceptance of nonresponsive bids frompreferred offerors.

1. Using biased evaluation criteria or using biased
i ndividuals in the eval uation panel.

j. Inproper disqualification of any qualified bidder.
k. Award of the contract:

(1) To other than the | owest, responsive responsible bidder
in sealed bid procurenents.

(2) Wthout docunentation of all preaward and postaward
actions.

FOR THE COMVANDER:

i~

Col onel , /Cor ps of Engi neers
Chi ef of Staff

3 Appendi xes

APP A - References

APP B - Preconstructi on Conference Cui dance
APP C - Safety Checkli st

APP D - d ossary
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APPENDI X A
REFERENCES
Section |I. Publications
AFARS 15. 8 Price Negotiation
Arny Requl ati ons
AR 25-1 Arny | nformati on Resources
Managenent Program
AR 25-50 Preparing and Managi ng
Correspondence
AR 25-400-2 The Modern Arny Recor dkeepi ng
Syst em ( MARKS)
AR 190-40 Serious Incident Report
AR 335-15 Managenent | nformation
Control System
AR 405-10 Acqui sition of Real Property
and Interests Therein
AR 415-10 MIlitary Construction - GCeneral
AR 415-15 Mlitary Construction, Arny
(MCA) Program Devel opnent
AR 415-28 Departnent of the Arny Facility
Cl asses and Construction
Cat egori es
AR 420-10 Managenent of Install. DEH s
AR 570-4 Manpower Managenent
AR 600- 50 St andards of Conduct for
Depart nent of the Arny
Per sonnel

CFR, Title 29, Part 1926 Safety and Heal th Regul ati ons
for Construction

DA PAM 25- 30 Consol i dat ed | ndex of Arny
Publ i cati ons and Bl ank For s

Engi neer Federal Acquisition Requl ation Suppl enent
EFARS 1. 603-3 (100) Appoi nt mrent ( ACO)

EFARS 36. 201 Eval uati on of Contractor
Per f or mance

EFARS 36. 203 Gover nnent Esti mate of
Construction Costs
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Engi neer Manual s

EM 385-1-1 Safety and Health Req. Manual

Engi neer Pamphl et s

EP 11-1-4 Val ue Engi neering Benefits

EP 25-1-1 I ndex of Publications

EP 25-1-2 I ndex of Bl ank Forns

EP 310-1-6 G aphi ¢ St andards Manual

EP 415-1-2 Modi fications and O ai m Gui de

EP 415-1-4 Net wor kK Anal ysi s Systens Cui de

EP 415-1-261 Construction Inspector's Quide
(Vol une' s 1-4)

EP 690-1-12 Career System for Construction
Control Personne

EP 1110-2-6 EPA Superfund Managenent Qi de

Engi neer Requl ati ons

EP 1-1-11 Net wor K Anal ysi s System

ER 5-2-1 Life Cycle Project Managenent
System

ER 37-2-10 Accounting and Reporting G vi
Works Activities

ER 37-345-10 Accounti ng and Reporting
Mlitary Activities

ER 55-1-2 Travel Managenent

ER 385-1-92 Saf ety Docunent Req. for HW

Site Renedi al Actions

ER 405-1-12 Real Estate Handbook

ER 415-1-10 Contractor Subm ttal Procedures

ER 415-1-11 Bi ddability, Constructibility
and Operability

ER 415-1-13 Desi gn and Construction
Eval uati on

ER 415-1-15 Construction Tinme Extensions
for Wat her

ER 415-1-302 I nspecti on and Wrk Records

ER 415-7-1 (FR Construction Contractor
Per f or mance Eval uati ons

ER 415-345-13 Fi nanci al C oseout

ER 415- 345- 38 Transfer and Warranti es

ER 415- 345-42 Costs, Cost Estinmating, and
Reserves for Contingencies

ER 700-1-1 USACE Supply Policies and
Procedur es

ER 715-1-10 A-E Responsi bility Managenent
Program
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ER 750-1-1 Mat eri al Mai ntenance Policies
ER 1110-1-263 Chem cal Quality Managenent
Toxi ¢ &and; Hazar dous Wastes
ER 1150-2- 302 Annual Report on Local
Cooper ati on Agreenents
ER 1165-2-131 Local Cooperation Agreenents
for New Start Constr. Projects
ER 1180-1-6 Construction Quality Managenent
Federal Acquisition Requlation
FAR 3. 101 St andar ds of Conduct
FAR 36. 2 Speci al Aspects of Contracting
for Construction
FAR 45. 6 Reporting, Redistribution, and
Di sposal of Contr. Inventory
FAR 52.212-11 Variation in Estimated Quantity
FAR 52.212-12 Suspensi on of Wbrk
FAR 52.233-1 Di sput es
FAR 52. 236- 11 Use and Possession Prior to
Conpl eti on
FAR 52. 245-4 Gover nnent - Fur ni shed Property

U.S. Statutes

Buy American Act, American Materials Required for Public Use,
U S. Code 1976 Title 41, 10a et seq., 3 Mar 33.

Contract Wrk Hours Standards Act, Wrk Hours Act of 1962, U. S.
Code 1976 Title 40, 327, P.L. 87-581, 13 Aug 62.

Copel and Act, Kickbacks from Public Wrks Enpl oyees, U S. Code
1976 Title 18, 874, 25 Jun 48.

Davi s- Bacon Act, Rates of Wages for Laborers and Mechanics, U S
Code 1976 Title 40, 276a, 3 Mar 31

Federal Service Labor Managenent Relations Statute, U S. Code
1976 Title 7, P.L. 95-454.

Pronpt Paynment Act, Pronpt Paynent, U. S. Code 1976 Title 31, 3902
et seq., P.L. 97-177, 12 May 82.

Pronpt Paynment Act Amendnents of 1988, U S. Code Title 31,
Chapter 39, P.L. 100-496, 17 Cct 88.

Energy and Water Devel opnent Appropriations Act, P.L. 100-371, 19
July 1988
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Section Il. Forns
The following forns are those found in the text of this docunent.
The prescribing directive is in parentheses followng the form
title.

St andard Forns

SF 52-B Request for Personnel Action (FPM
CHAP 296)

SF 135 Records Transm ttal and Recei pt
[ SF 135A - Conti nuati on]

SF 1169 The U. S. Governnent Transportation
Request (AR 55-355)

SF 1411 Contract Pricing Proposal Cover Sheet
(FAR 15. 804-6(B))

SF 1413 St at enent and Acknow edgenent
(FAR 22. 405-5)

SF 1420 Per f ormance Eval uation - Construction

Contracts (FAR 36. 701(E))

VWH Form 347 Payrol|l (for Contractor's Optional
Use) (Departnent of Labor)

Depart ment of Defense Forns

DD For m 250 Material I nspection and Receiving
Report ( DFARS)

DD Form 879 St at enent of Conpli ance (DFARS)

DD Form 1351-2 Tr avel) Voucher or Subvoucher (AR 37-
106

DD For m 1354 Transfer and Acceptance of Mlitary
Real Property (AR 420-17)

DD For m 1507 Work St oppage Report (DFARS)

DD For m 1565 Request for Authorization of

Addi ti onal

Cl assification and Rate (DFARS)
DD Form 1567 Labor Standards |nterview ( AFARS)

Department of the Arny Forns

DA Form 1167 Request for Approval of Form
DA Form 2877 Real Property Record (AR 420-17)
DA Form 4697 Departnent of the Arny Report of

Survey (AR 700-1-1)



Corps of Engi neers Forns

ENG Form 93
ENG Form 1421-R

ENG For m 2454
ENG Form 3078

ENG Form 3180
ENG Form 4025
Equi prent

ENG Form 4026

ENG Form 4288
ENG For m 4337
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Paynent Esti mate--Contract Performance

Per f or mance Eval uati on
(Architect-Engineer) FAR 36.702(c)

Construction Progress Chart

Desi gn or Project Deficiency Report
ang)Reconnendations (ER 1110- 345-
71

Contractor Payroll Record

Transmittal of Shop Draw ngs,

Data, Material Sanples, or
Manuf acturer's Certificates of
Conpl i ance for Approval
(ER 415-1-10)

Routi ng of Shop Draw ngs, Equi pnent
Data, Material Sanples, or
Manuf acturer's Certificates of
Conpl i ance for Approval

Subm ttal Register (ER 415-1-10)

O fense/l ncident Report (Suppl to AR
190-13)
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APPENDI X B
PRECONSTRUCTI ON CONFERENCE GUI DANCE
Section |I. Preconstruction Conference Attendance Fornmat
Preconstruction Conference Attendance
Contract No.
Name (Title or Rank) Representing Telephone No.
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PRECONSTRUCTI ON CONFERENCE GUI DANCE
Section Il. Agenda for Preconstruction Conference

NOTE: Selection of itens for discussion should be based on the
job requirenents and the experience of the contractor.

Contract No.:
Proj ect:
Contractor:

Ti me and Dat e:
Pl ace:

1. Introduction and CQutline of Conference.

| nt roducti on of attendees.
Qutli ne of conference.
Qutline of chai ns of command.

2. Safety.

EM 385-1-1, Safety and Heal th Requirenents Mnual .
Acci dent prevention.

Acci dent reporting.

Cl eani ng up.

Activity hazard anal ysi s.

3. Design Briefing (if required).

Briefing on design criteria.
Briefing on critical areas to observe during construction.

4. User Coordination.
5. Labor Rel ati ons.

Davi s- Bacon Act.

Contract Work Hours Standards Act.
Apprenti ces.

Payrol | and payroll records.

Cbnﬁliance w th Copel and Act requirenents.
W t hhol di ng of funds.

Contract term nation.

Subcontract s.
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6. Defense Priorities and Al ocations System (DPAS)

Priorities, allocations, and allotnents.

Buy Anerican Act.

Gover nnent - fur ni shed property (when applicable?.
Sal vage materials and equi pnent (when applicable).

7. Environnental Protection.
8. Adm nistrative and Techni cal Requirenents.

Contract cl auses.
Speci al cl auses.
Usi ng service regul ati ons.
Correspondence procedures.

9. Contractor Organi zation.

Responsi bl e representative at hone office.
Responsi bl e representative at job site.
Quality control personnel.

Aut horities of representatives.

Pl an of operation.

10. Di scussi on.
Critical itens.

Probl em ar eas
Quest i ons.
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PRECONSTRUCTI ON CONFERENCE GUI DANCE
Section I1l. Preconstruction Conference Sanple M nutes
Locat i on:
For:
Contract No.
Contractor:
Addr ess: Zi p Code:

Contracting Oficer and ACO

Contracting O ficer Representative:
Resi dent Engi neer:

1. Commencenent. The conference convened at hours on
at
the Resi dent Offi ce.

2. Introduction. Each of the persons attending the neeting

i ntroduced t hensel ves. expl ai ned t he purpose of
the neeting, which is to orient the contractor with respect to
safety, resident office, and other requirenents; introduced the
Corps of Engineers, the contractor, and the using service
personnel ; and held a general discussion of itens of mgjor

I nportance with respect to the contract. A list of personnel
attending the neeting is attached.

3. Notice to proceed. Notice to proceed was issued on
The contract anount is . The contract tine is
__________ cal endar days after receiving the notice to proceed.
Notice to proceed was acknow edged on :

establishing a contract conplete date of . Interim

conpletion dates are as foll ows:

4. Authorization and organi zati on.

a. Authorization. The authorized representative of the
contracting officer is authorized to adm nister the contract under
authority del egated by the contracting officer. The adm nistrative
contracting officer (ACO, operating under specific authority
del egated by the contracting officer, may issue nodifications under
t he changes cl ause of the contract up to $100, 000, or such other
anount as is witten in the delegation of authority to the ACO
Only the contracting officer and the ACOwithin the limts of
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del egated authority naK make changes to the contract. There is no
existing authority with the Corps of Engineers to waive any
contract requirenent.

b. Resident office organization. The resident office _
organi zati on consists of the follow ng personnel with the foll ow ng

responsibilities: is the assistant resident
engl neer who acts on behalf of the resident engineer. Project
engi neer, , and construction representati ve,

, have authority to ensure

construction contract conpliance by issuing advice when
construction does not conply with contract requirenents.

, office engineer, admnisters the office
functions; 1.e., |abor relations, nodifications, pay estimtes, and
adm ni strative details.

c. Contractor's organization. is the
proj ect superintendent who is responsible for constructing the
project safely and on tine, and for negotiating and signing
nodi fications to the contract. is the chief,
quality control, and is responsible for quality control and job
safety in accordance with the contract. Subcontractors, with a
brief description of work to be perforned, are as foll ows:

(1)
(2)
(3)

The normal work shift wll be from_ a.m until p. m
days a week.

5. Safety. The contracting officer has advised the contractor by
letter that all work under this contract will be done in accordance
Wi th provisions of the Corps of Engineers' Safety and Health

Requi rements. The basis for this action is contract clause
"Accident Prevention."” This clause further provides that the
contractor will take such additional neasures as the contracting
officer may determ ne to be reasonably necessary for the purpose.
The contractor is also required by lawto conply with the Safety
and Health Regul ations for Construction (CFR, Title 29, Part 1926).
As the contracting officer's representative, it is the resident

engi neer's responsibility to review the contractor's witten safety
program before starting work. Information and guidelines for
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preparing the Ero osal were presented at the preaward conference.
The proposal (has) (has not) been received and (has) (has not) be
reviewed. The proposal submtted (is) (is not) adequate for the

type of work to be perfornmed. The proposal, as approved, wll be
the safety programfor this
project. Copies of the safety programw || be nade avail abl e:

a. To all supervisors and all quality control personnel.
b. To each subcontractor and its supervisors.

c. On bulletin boards for information and gui dance of al
concerned. Under the terns of the "Accident Prevention" clause,
the contractor is responsible for subcontractor conpliance with EM
385-1-1. This responsibility is further extended to subcontractor
conpliance with the safety program devel oped for this project. The
contract special clause "Contractor Quality
Control" specifies that each quality control inspector wll be
responsi ble for inspecting the work for conpliance with EM 385-1-1
and the contractor's approved safety program and imedi ately shal
bring to the attention of the contractor's supervisory personnel
any unsafe working condition and/or instances of nonconpliance
noted. The quality control inspector's safety

activities will be docunented as required by section 2, Accident
Reporting and Recordkeepi ng i nspected before it is allowed to be
used on the job. Al work on electrical lines or equipnment will be

done deenergi zed, unless otherw se authorized by the resident

engi neer. The contractor is responsible for preparing a hazard
anal ysis plan in accordance with the special clause. The purpose
of this preplanning is to provide the contractor and the resident
engi neer an opportunity to analyze the nmjor phases of the
construction for hazards peculiar to the particul ar operation.
Maj or safety hazards the resident engi neer anticipates during
construction are:

(1)
(2)
(3)
(4)
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The contractor's acci dent prevention preplanning will cover the
above itens. Finally, the onsite representatives wll be
monitoring the safety activities. Failure to conply wth the
safety requirenents of the contract will require the contracting
officer to exercise the renedies outlined in subparagraph (d) of
the "Accident Prevention" clause. The mnutes of this neeting,
bei ng agreed to and signed, will becone a part of the safety
programfor this project. A copy of these mnutes wll be on
file at the job site.

6. Value engineering. VE is an organized effort directed at

anal yzing the function of construction, systens, equipnent, and
supplies for achieving the required function at the | owest
overall cost consistent wwth the requirenents for performnce
reliability and maintainability. VE may be sinply defined as the
use of every available neans to attain only the required
functions at a mninumof cost. The VE clause of the contract

i ndi cates the nmethod for preparing and processing a VE submttal
as well as the nethod of conputing equitable adjustnents in the
contract price. Due to the substantial savings in construction
cost which have resulted fromthe use of VE, district personnel
including the district commander, are vitally interested in the
contractor making a concerted effort to find ways of securing the
required functions of the facility at a figure | ess than present
contract price. An expeditious review w ||l be given to VE
proposals. To expedite this review, it is requested that the
proposal s be furnished in a format simlar to that furnished in
the VE Newsletter sent to the contractor. This proposal shoul d
be furnished to the resident engineer to review for conpl eteness
and expeditious forwarding to the VE Oficer, together with any
known background data and recommendations. Final action

is expeditious in order that maxi num cost reduction in the
contract may be obtai ned.

7. Local regulations. The follow ng itens concerning using
service operation were di scussed:

a. ldentification of workers and vehicl es.

b. Requests for outages and street closings.
c. Regul ations concerning wel ding and cutting.
d. Fire regul ations.

e. Strike.
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f. Haul roads.
g. Traffic control.
h. Storage of materials.

Utilities furni shed.

| . Sal vage property.

k. Governnent-furni shed property.

| . Security requirenents.

m WAste and borrow areas.

n. Permts.
8. DPAS System Al purchase orders issued for mlitary
construction projects should be marked to include a DO C2
priority rating to ensure as pronpt a delivery as possible. It
Is the contractor's responsibility to secure deliveries as
required to maintain satisfactory progress on the job. However,
if materials are not delivered as prom sed, the resident office
can provi de expediting assistance.
9. Environnental protection. The resident engineer advised the
contractor that environnent protection is a requirenent of the
contract specifications and that it would be necessary for himto
conply with all environnental pollution control prograns
established by the contract, the city, and the state. The
followng itens were discussed in detail:

a. Protection of existing tress, shrubs, and grass.

b. Dust control on haul roads, excavation work, and borrow

c. Keeping toilet facilities clean.
d. Services performed during working hours.

e. Burning materials.
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The contractor was instructed to furnish to the resident office
within 10 days a proposal for inplenenting the environnental
pol [ ution control program

10. Progress reporting.

a. Progress schedule (note to RE-delete if NNA). The
contract requires that the contractor submt a schedul e show ng
how the work will be perforned and the sequencing of work. This
schedul e shall present a feasible and practicable plan to
acconplish all of the work in accordance with the contract
requi renents. The schedul e shall show a breakdown of the
principal features of the work by bar graphs, with contract cost
and curve plotted so that the percentage of work schedul ed for
conpletion at any given date may be determ ned. ENG Form 2454,
Construction Progress Chart, (was) (was not) discussed since the
contractor (was) (was not) famliar with this item This progress
schedul e is al so necessary to process partial paynent estinmates.
Partial paynent estimates cannot be processed until the schedul e
is submtted, reviewed, and approved. The cut-off date wll be
t he of each nonth for paynent estinates.

b. Network anal ysis system (note to RE--delete if NNA). The
contract requires the use of the network analysis systemfor the
surveill ance of the contract progress. This network analysis
w Il indicate the proposed nethod of conducting the work required
under the contract. A specific discussion was held which advi sed
the contractor of due dates for prelimnary and/or a conplete
network anal ysis system The specific requirenents in the
contract concerning the followng itens were di scussed:

(1) The diagranms shall show the order and interdependence of
activities and the sequence in which the work is to be
acconpl i shed.

(2) Detailed network activities shall include, in addition
to construction activities, the submttal and approval of sanples
of materials and shop drawi ngs; procurenent of critical materials
and equi pment; and fabrication, i1nstallation, and testing of
special materials and equi pnent.
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(3) The contractor shall submt at nonthly intervals a
report of the actual construction progress by updating the
mat hemati cal analysis. The reports shall show the activities or
portions of activities conpleted, and their total value wll be
used as a basis for the contractor's periodic request for
payment .

(4) The contractor shall also submt a narrative report with
t he updated anal ysis, which shall include but not be limted to a
description of the problemareas, current and antici pated del ays,
their 1 npact, and an expl anation of corrective action taken or
pr oposed.

11. Correspondence. All correspondence pertaining to this
contract should be addressed to the resident engineer, US. Arny
Corps of Engineers, in original with two copi es.

12. Record drawings. It is the responsibility of the
contractor's quality control organization to naintain record
drawi ngs. Three sets of nmarked-up drawi ngs are required, and one
up-to-date, marked-up set should be on the job site at all tines.
The record marked up prints shall be currently accurate and be
jointly inspected nonthly for accuracy and conpl et eness by

the contractor's quality control personnel and the contracting
officer's representative. Two copies of the prelimnary record
mar ked prints shall be furnished to the contracting officer at

the of final inspection for review and approval. At the tine of
approval of prelimnary record drawi ngs, the contracting officer
wll furnish the contractor the tracings of the origina

set of contract drawings. Thirty days after receiving the
approved record prelimnary draw ngs and the tracings, the
contractor shall submt to the contracting officer the final
record drawi ngs, the approved prelimnary record marked prints,
and all required reproduced itens. The specific requirenents for
preparing these are listed in the contract specifications.

13. Modifications. Upon receiving the letter requesting a
proposal, the contractor should review the change work, estimate
costs, and furnish a proposal to the contracting officer's
representative as expeditiously as possible. This proposal
shoul d i nclude a conpl ete cost breakdown indicating all |abor,
mat eri al s, equi pnent, and subcontract costs for evaluation. This
will be reviewed by the contracting officer's representative, and
a neeting will be held for any negoti ati ons necessary to arrive
at a fair and equitable adjustnent in cost and tine for the
changed or additional work.

B- 10



EP 415-1-260
6 Dec 90

Modi fications will not proceed without witten authority or
direct instructions fromthe contracting officer or the ACG

ot herwi se, the contractor assunes the risk of not being

rei mbursed for additional expenses Should the using service
desire sonething different fromthat required by the contract,
the Corps nmust issue a change prior to the contractor taking

any action. Should the contractor act without direction fromthe
Corps, it may be at the contractor's own expense.

14. Quality control program There is a contract requirenent for
the contractor to malntain an adequate inspection system and
perform such inspections to assure that the work confornms to the
contract requirenents and to maintain and nmake available to the
Gover nnment adequate records of such inspections. The contract

i ndi cates the nunber and types of personnel required for the
contractor's quality control organization to performthese

i nspections. The contract also includes the types and
description of inspections necessary for each definable item or
segnent of work. The contractor is required to give carefu
consideration to an inspection plan for acconplishing this
responsibility. This plan is furnished to the Governnent. The
itenms which nust be covered by this inspection plan are

listed in the contract. For the other 1tens of work which nust
be acconplished by the inspection system there are specific
instructions included in both special and technical clauses of

t he contract.

15. Tine extensions. Attention was called to the paragraph
entitled "Tinme Extensions for Unusually Severe Wather" included
in the construction special clauses. This contains the procedure
which will be used to determ ne the nunber of days to be included
in allowable tine extensions for weather delays. This system
oper ates nost successfully when the contractor submts a letter
at the end of each nonth during which adverse weat her was
encountered and caused a del ay of the work.

16. Liquidated damages. Liquidated damages for failure to
conplete the work on schedul e
are

B-11
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17. Submttals. The contractor shall review and approve
submttals from subcontractors and suppliers and transm t
submttals to the contracting officer as called for in the
specifications. Submttals to the CO shall be either for
"approval " or for "information only" as indicated in the
contract. |f approved by the contracting officer, each copy of
the drawings will be identified as approved by being stanped and
dated. The contractor shall make any corrections required by the
contracting officer. |If the contractor considers any corrections
i ndicated on the submttals to constitute a change to the
contract draw ngs or specifications, notice (as required under
the cl ause "Changes") nust be given to the contracting

officer. sets will be returned to the contractor.

Approval of the drawi ngs by the contracting officer shall not be
construed as a conplete check, but will indicate only that the
general nethod of construction and detailing is satisfactory.
Approval of such drawings will not relieve the contractor of the
responsibility for the dinensions and desi gn of adequate
connections, details, and satisfactory construction of all work.
The contractor shall certify, with each submttal of shop

drawi ngs, that the shop draw ngs have been reviewed in detail and
that they are correct and in strict conformance with the contract
draw ngs and specifications, except as otherw se stated. Not

| ess t han days should be allowed for review by the

contracting officer.

18. Payrolls. Tinely submttal is required for certified copies
of all the contractor's payrolls, including DD Form 879,

St atenent of Conpliance, which contains a fringe benefits
statenent. The enpl oyee nust be paid proper wages for the type
of work done, and this may include nore than one type of work for
a single worker. The project bulletin board displayi ng wage
rates and an equal opportunity poster should be Installed
according to contract requirenents. Enployees will be

i ntervi ened periodicallg by a Governnent representative to ensure
conpliance wth applicable wage rates. The contract includes
specific instructions concerning fringe benefits and overtinme
provi sions. These were discussed fully including a $10. 00 per
day penalty for each overtime violation and the w thholding of a
sufficient anobunt to cover violations of the Davis-Bacon Act.

The remaining information in "Instructions to Contractors on
Contract Labor Requirenents,"” which had been previously furnished
to the contractor, was discussed, including: Apprentices,
information required on payrolls, correction of payrolls,
subcontractor requirenents, |abor disputes, and equal opportunity
requirenents.

B-12
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19. Paynent estimates. The ending date for work to be included
in the nonthly paynent estinmates shall be as previously stated.

Al l owance wi || be given for properly stored materials which are
included in invoices submtted by the contractor. Paynent for
conpleted itens of work will be based upon anmpbunts agreed to

mutual ly by the contractor and a representative of the
resident office prior to the pay estinmate endi ng date.

20. Insurance. Evidence shall be furnished indicating conpliance
w th worknen's conpensation, conprehensive general liability, and
autonobile liability as required by the contract. Also, the
requi renent for notice to the contracting officer prior to

cancel lation is discussed.

21. Special Technical Aspects. A discussion was held concerning:

a. Status of concrete m x design.

b. Special protection or processing of aggregate.
c. Testing of cenent, adm xtures, and curing conpound.
d. Concrete protection and curing.

e. Phasing of work.
f. Questions by contractor.

22. Repetitive deficiencies. A discussion was held concerning
repetitive construction deficiencies peculiar to this type of
construction.

23. Warranty of construction. The warranty of construction

cl ause requires the contractor, subcontractors, manufacturers,
and suppliers to warrant that all work under the contract
confornms to the contract specifications and contains no defect of
wor kmanshi p, material, or design for a period of 1 year after
final acceptance. Although the initial period of the warranty is
1 year, this clause requires that any itemof work requiring
corrective action is further warranted for an additional year
fromthe conpletion of the renmedial work. The contractor is
responsi ble not only for its owm work, but for damage to other
property caused by failure of that work.

B- 13
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24. Forns and guides. The contractor was furnished the follow ng
supply of forns and gui des:

~a. Instructions to the contractor on contract |abor
requirenents.

b. Equal opportunity posters.

c. Monthly Exposure Reports.

d. First aid case history.

e. ENG Form 4025, Transmttal of Shop Draw ngs, Equi pnent
Data, Material Sanples, or Manufacturer's Certifications of
Conpl i ance For Approval .

f. Instructions to the contractor for transmttal of shop
dr aw ngs.

g. ENG Form 4288, Submttal Register.

h. DD Form 879, Statenent of Conpliance.

i. Concrete placenent checklist.

j. Concrete strength tests.

k. ENG Form 2454, Construction Progress Chart.
|. Progress reports, military.

m SF 1413, Statenent and Acknow edgenent.

n. Quality control guide for testing of materials and
equi pnent .

Contract or U S Arny Corps of ENngineers
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APPENDI X C
SAFETY CHECKLI ST

The following itens are typically discussed or devel oped during
the preconstruction safety conference.

1. The "Accident Prevention" clause and the safety provisions of
the contract.

2. Installation requirenents affecting the contractor's
oper ati ons.

3. Omssions and deficiencies in the contractor's proposed
acci dent prevention plan reviewed prior to start of work.

4. A conpany safety policy statenent, including provisions for
enpl oyee training and safety inspection procedures.

5. The establishnent of weekly "tool box" neetings to discuss
safety issues.

6. Areview of the activity hazard analysis prior to entering
each major construction phase or activity.

7. Creation of a jobsite | ayout show ng access and haul roads,
areas for material storage and depl oynent of equi pnment, placenent
of tenporary structures, vehicle parking and | ocations of

under ground and overhead utility |ines.

8. Alist of hazards that are anticipated because of the nature
of the work to be done, the materials to be used, and the
physi cal features of the project site.

9. Delegation of authority and assi gnnent of specific
responsibilities to the job superintendent and foreman for safety
in day-to-dar job plans, for famliarity with the acci dent
prevention plan and safety regul ati ons applicable to the work,
for inspecting the work and observing that the workers are
performng work as planned, and for pronptly correcting unsafe
wor ki ng conditions or acts.

10. Accept abl e housekeepi ng standards.

11. Provisions for personal protective equi pnent and procedures
to enforce their usage.

12. Fire prevention plans, equipnent, and enpl oyee training.
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13. Provisions for first-aid nedical facilities and life saving
equi pnent .

14. Plans for protecting the public and business visitors while
on the job site.

15. Plans for coordinating activities with other contractors and
the using agency so that operations which are inconpatible froma
safety standpoint will not be conducted concurrently.

16. Plans for erecting, inspecting, and nmaintaining handrails,
barri cades, nets, scaffolds, |adders, safety |ines, platforns,
formvor k, shoring, and warning signs.

17. Plans for shoring, sheeting, or sloping excavations
(including lighting and barricadi ng excavations) that cross or
paral l el roads and constitute hazards to pedestrian or vehicul ar
traffic.

18. Proposals for inspecting, testing, and maintaining equi pnent,
tools, and electrical and pressure systens.

19. Proposals for sanitary facilities and maintenance.

20. Proposals for controlling hazards associ ated with noi se,
dust, ventilation, and unsafe chem cals.

21. Proposals for conplying with the requirenents for seat belts,
roll over protection, back-up al arns, energency brakes, and boom
st ops.

22. Proposals for controlling explosives, explosive-actuated

tools, blasting operations, lasers, and radioactive material or
equi prent contai ning radi oactive materi al.

23. Proposals for safe clearance procedures.

24. Measures for controlling the novenent of traffic and
ﬁroviding traffic controls (signs, flagperson, lights, etc.) at
azardous crossings and other |ocations.

25. ldentification of power lines in the vicinity of work where
cranes or equi pnment will be used.

26. Details of tenporary power distribution

27. Contingency plans for severe weather, floods, or other
nat ural energencl es.
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APPENDI X D
GLOSSARY

Ameri can Associ ation of State H ghway and
Transportation Oficials

Adm ni strative Contracting O ficer

Ar chi t ect - Engi neer

Arny Federal Acquisition Regul ation Suppl enment

Aut omat ed Managenent Progress Reporting Systens

American Society of Testing Materials

Busi ness Cl earance Menorandum

Bi ddability, Constructibility, Operability

Beneficial QOccupancy Date

Construction Bulletin

Construction Evaluation Retrieval System

Contract or - Fur ni shed Materi al

Contract or - Furni shed Property

Contracting Oficer

Contracting Oficers Representative

Contractor Quality Control

Current Working Estimte

Di rector of Engi neering and Housi ng

Def ense Federal Acquisition Regul ation Suppl enent

Engi neeri ng and Design

Equal Enpl oynent Qpportunity

Engi neer Federal Acquisition Regul ati on Suppl enent

Federal Acquisition Regul ation

Gover nnent - Fur ni shed Equi pnent

Gover nnent - Fur ni shed Property

Headquarters, U S. Arny Corps of ENngineers

I ndi vi dual Devel opnent Pl an

Life Cycle Project Managenent

Net wor k Anal ysi s System

Notice to Proceed

Qper ati on and Mi nt enance

ProPonent Sponsor ed Engi neering Corps Training

Qual ity Assurance

Qual ity Assurance Personnel

Supervi sion and Adm ni stration

U S. Arny Corps of Engineers

Val ue Engi neeri ng
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